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| "IN K * 
P R E F A CE. 


AS the former Editions of this 
| Work met with great Suc- 
ceſs from the Public, the Edi- 
tor is Encouraged to publiſh a 
Fourth, which has been carefully 
corrected throughout, with the 
Addition of many References to 
the beſt Authorities. The Read- 
er is deſired to take Notice that 
Sider fin is referred to as it was 
publiſhed, not according to the 
Time the Caſes reported therein 
were taken, and of the following 
Abbreviations made uſe of in the 
Citations, 


PREFACE: 


Citations, vis. 2 Kel. Mr, 
Juſtice Kelynge's in King s Bench, 
Sc. 1764. St. Tri. State Trials, 
2 Jones, Sir Thomas Jones s Re- 
ports. R. 8. L. Readings on the 
Statute Law. H. H. P. C. Hales's 
Hifloria Placitorum Coronæ. 


This fourth Edition is improved 


with Extracts from the Reports 
of Sir James Burrow, Serjeants 
Filſon and Sayer, Mr. Loft, 
and other eminent Law Writers, 
who have favoured the Public 
with their judicious Collections, 


ſince the Publication of the third 
Edition of this beſt Piece of all 


the Learned Author's many 


valuable forenſic Performances. 


r Cu od. oo 


NH E firſt 8 
is the Evidence that ought to be 
offered to the Jury, — by what 
Nules of Probability it ought to 
be weighed and conſidered. 


Is the hrt Place, it has been obſerved by 
a * very learned Man, that there are ſeveral +» Mr. Locks, 


Degrees from perfect Certainty and Demon- 
ſtration, quite down to Improbability and 
_ Unlkelineſs, even to the Confines of Im- 
poſſibility ; and there are ſeveral Acts of the 
Mind proportioned to theſe Degrees of Evi- 
gence, which may be called the Degrees of 
Aſſent, from full Aſſurance and Confidence, 
quite down to Conjecture, Doubt, Piſtruſt, 
and Diſbelief. : 

B Now 


> 
* 
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Now what is to be done, in all Trials of 
Right, is to range all Matters in the Scale of 
Probability, ſo as to lay moſt Weight where 
the Cauſe ought to preponderate, and there- 

by to make the moſt exact Diſcernment that 
'can be, in Relation to the Right. 


Now to come to the true Knowledge of 
the Nature of Probability, *tis neceſſary to 
look a little higher, and ſee what Certainty 
is, and whence it ariſes. 


| ALL Certainty is a clear and diſtinct Per- 
ception, and all clear and diſtin& Perceptions 
. depend upon a Man's own proper Senſes; 
| for this in the firſt Place is certain, and that 
which we cannot doubt of if we would, that 
one Perception or Idea is not another, that 
one Man 1s not another; that what belongs 
to one Man, does not belong to another ; 
and when Perceptions are thus diſtinguiſh'd 
on the firſt View, it called Self-Evidence, 
or Intuitive Knowledge. 


THERE are ſome other Things whoſe 
Agreement or Difference is not known on 
the View, and then we compare them by 
the Means of ſome third Matter, by which 
we come to meaſure their Agreement, Diſ- 
agreement or Relation. 


| . AE the Queſtion be, whether certiin 
/ Land be the Land of J. S. or J. N. and a 
Record be produced whereby the Land ap- 


4 | pears 
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De Law of Evidence. 3 
pears to be transferred from J. S. to J. N. 


now when we ſhew any ſuch third Percep- 
tion, that doth neceſſarily infer the Relation 
in Queſtion, this is called Knowledge by 
Demonſtration. The Way of Knowledge by 
neceſſary Inference is certainly the higheſt _ 
and cleareſt Knowledge that Mankind is ca- 
pable of in his Way of Reaſoning, and there- 
fore always to be ſought when it may be 


had 


DEMONSTRATION is generally converſant | 
about permanent Things, which, being con- 
ſtantly obvious to our Senſes, do afford to 

them a very clear and diſtin Compariſon ; Wy 
but tranſient Things that cannot always oc- 
cur to our Senſes are generally more ob- 
ſcure, becauſe they have no conſtant Being, 
but muſt be retrieved by Memory and Re- 


collection. 


Now moſt of the Buſineſs of civil Life 
ſubſiſts on the Actions of Men that are tran- | 
ent Things, and therefore oftentimes are 
not capble of ſtrict Demonſtration, which 
as J ſaid, is founded on the View of ou 


Senſes, and therefore the Rights of Men 


! 


muſt be determined by Probability. = 


Now, as all Demonſtration is founded on 
the View of a Man's own proper Senſes, by 
a Gradation of clear and diſtinct Perceptions, 
ſo all Probability is' founded upon obſcure 
and indiſtinct Views, or upon Report from 
the Sight of others. | 515 

B 2 Now 
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Now this, in the firſt Place, is very infill] 
that when we can't ſee or hear any Thing 
ourſelves, and yet are obliged to make 'a 
Judgment of it, we muſt fee ahd hear by 
Repore from others ; which is one Step far- 
ther from Demonſtration, which is founded 
upon the View of our own Senſes ; and yet 
there is that Faith and Credit to be given to 
the Honeſty and Integrity of credible and 
diſintereſted Witneſſes, atteſting any Fact 
under the Solemnities and Obligation of Re- 
ligion, and the Dangers and Penalties of 
Perjury, that the Mind equally acquieſces 
therein as on a Knowledge by Demonſtra- 
tion, for it cannot have any more Reaſon to 
be doubted than if we ourſelves had heard 
and ſeen it; and this is the Original of * 
and all Manner of Evidence. 


per Holt. Taz firſt therefore and not ſignal Rule, 


= 225 in Relation to Evidence, is this, That a 
Ld. Raym. 154, Man muſt have the utmoſt Evidence, the 


746,'12922 Nature of the Fact is capable of: For the 


1371. 
2Vern.47 1,591, Deſign of the Law is come to rigid De- 
O 


1 monſtration in Matters of Right, and there 
185 can de no Demonſtration of N Fact without 
zo Mod. 3. the beſt Evidence that the Nature of the 


Stra. 526, 1122, 


See alſo Carth. Thing is capable of; leſs Evidence doth 


, $0, 142 
1 create but Opinion and Surmiſe, and does 


ws. __— not leave a Man the entire Satisfaction, that 
n. 15 


32, 174, 205, 
431, 579, 584, 623, 624, 39, 640, 672, 673. Salk. 285. 286, 287. 2 Salk. 


690. 7 Mod. 129. Ld. Raym, 730, 734, 735 3292+ Stra. 162. See Barnard. 
* ariſes 


KB, 243. Vez. 78 505. 
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ariſes from Demonſtration; for if it be plain- 
ly ſeen in the Nature of the Tranſaction, 
that there is ſome more Evidence that doth | 
not appear, the very not producing it is a 
Nest, that it would have detected 
ſomething. , more than appears already, and 
therefore the Mind does not acquieſce in any 
Thing lower, than the utmoſt Evidence the 


Fa& is capable of, 


Now to underſtand the true Theory of 
Evidence, we mult conſider two Things. 


Finxsr, The ſeveral Sorts of Teſtimony. 
SECONDLY, The Force of Teſtimony to 
prove the Matter which is alledged. 


Fs, of the ſeveral Sorts of Teſtimony, 
and that is again Twotold. 


I. Written, ; 
2. Unwritten, 


In the firſt Place, we are to conſider, 
which of theſe two Sorts of Evidence, is to 
be preferr*d in the Scale of Probability, when 
they ſtand in Oppoſition to eachother. 


CICERO, in his declaiming for Arebias 
the Poet, gives a handſome Turn in Favour 
of the unwritten Evidence, pleading there 
for the Freedom of the Poet, when the Ta- 
bles of che Enfranchiſement were loſt; and 
it is to this Senſe, 

B 3 e 


6 


IN 


See Vol. II. of 
Gutherie's Tran, 
of Tully's Orat. 


p- 136. 
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« We bave bere the plain Teſtimony of a 
&« Man of Integrity and Honour, which can 
* never be corrupted or changed, and can we 
& be prejudiced in the Want of the Tables that 
“ are confeſſed to be ſubje? to much corrup- 
6 tion and Alteration?” But the Ballance of 
Probability 1s certainly on the other Side, 
for the Teſtimony'of an honeſt Man, how- 
ever fortified with the Solemnities of an 
Oath, is yet liable to the Imperfections of 
Memory, and as the Remembrance of Things 
fail and go off, Men are apt to entertain 
Opinions in their Stead, and therefore the 
Argument turns the other Way, in moſt 
Caſes; for the Contracts reduced to Writ- 
ing, are the moſt ſedate and deliberate Acts 
of the Mind, and are more advantageouſly 
ſecured from all Corruption, by the Forms 
and Solemnities of the Law, than they poſ- 
ſibly could have been, if they were retain'd 
in Memory only ; from hence therefore, we 


ſhall begin with the written Evidence, that 


has the firſt Place in the Diſcourſes of Pro- 
bability. 


Written EVIDENCE. 
Written Evidence is again Twofold, vis: 


1. PuBLICK, $4 
2. PRIVATE, Between Party and Party. 


Fixs r Publick, and that is alſo Twofold. 
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The I aw of E lili 


1. RECORDS. ä 
2. MaTTERs of inferior Nature. 


An firſt of Records: Theſe are the Me- 
morials of the Legiſlature, and of the King's 
Courts of Juſtice, and are authentick be- 
yond all manner of Contradiction: They are 
(if a Man may be permitted a Simile from 
another Science) the proper Diagrams for the 
Demonſtration of Right, and they do con- 
ſtantly preſerve the Memory of the Matter 
that it is ever permanent and obvious to the 
View, and to be ſeen at any Time in all the 
Certainty of Demonſtration, in as much as 
the Record, as is obſerved elſewhere, can 
never be proved per notiora, for a Demon- 
ſtration is only appealing to a Man's own 
Conceptions, which can never be done with 
more Conviction then where you draw the 
Conſequence, for what is already conceſſum, 
and conſequently, there can be no greater 


Demonſtration in a Court of Juſtice, than to 


appeal to its own Tranſactions. 


* | | | 
BuT Records, being the Precedents of the 
Demonſtrations of ' Juſtice, to which every 
Man has a common Right to have Recourſe, 
cannot be transferred from Place to Place, 
to ſerve a private Purpoſe; and therefore 


they have a common Repoſitory from whence 


they ought not to be removed, but by the 
Authority of ſome other Court, and this is 
in the Treaſury of Weſtminſter; and this 


Piece of Law is plainly agreeable to all 


Manner of Reaſon and Juſtice: For if one 
SS: Man 


2 
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Man might demand a Record to ſerve his 
own Occafions, by the fame Reaſon any 
other Perſon might demand it; but both 
could not poſſibly pofleſs it at the ſame 
Time in different Places, and therefore it 
muſt be kept in one certain Place in com- 
mon for them both : Beſides theſe Records, 
by being daily removed, would be in great 
Danger of being loſt, and conſequently it is 
on all Hands convenient that theſe Monu- 
ments of Fuſtice ſhould be fixed in a certain 
Place, and that they ſhould not be trank. 
terred from thence, but by public Autho- | 
rity from ſuperior Juſtice, 


Tur Copies of Records muſt be allowed 
in Evidence, for ſince you cannot have the 
10 Co. 92, 93- Original, the beſt Evidence that can be had 
8 of them is a true copy; and the Rule of 
226, a. 227. b. Evidence commands no farther than to pro- 
441. 245 29» duce the beſt that the Nature of the Thing 
Oro. Jac. , is capable of; for to tie Men up to the Ori- 
377. 36. oinal that is fixed to a Place, and cannot 


Buift. 154, 155. be had, is totally to diſcard their Evidence; 


Pl. Com. $0. a, : ee | 
85. 4. 148. b. but it were very hard and injurious, to re- 


222. a. move from Evidence the beſt and moſt au- 


ns. f A 
200, . 9 thentick Teſtimony, becauſe it is ſo guarded 


5 Co. 75-2. and confined by the Law, that it cannot be 
Rol. Rep. 332. had or produced itſelf : For then the Rules 


2 Rol. Rep. 172, 

191. Mod, Rep, 266, Doc. Pl. 215. Saund, 9, 10, Mod. 8, 42, 43, 74. 

208, 109, 126, 292, 507, &o. 5115 Sc. 578. 12 Mod. 3, 24, 394, 414, 494. 

500, 579. 8 Mod 35 $3: 9 Mod, 66. 2 Vern, 471, 591, 603, Ch. Pre. 
166. Eq. Abr. 22 Raym. 153, 15%, 746. 2 Ld. Raym. 763, 96% 

1126, 1536, Stra. 401, 526, 2 Stra. 1122, 1186, 1798, 1241, State Trials 
44+ Langhorn's Trial, 3 Lev. 387, 388. 8 Geo. c 25. ſect. 2. 
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of Law and Right would be the Authors of 
Injury, which is the higheſt Abſurdity : For, 
in many Cafes, Joftice muſt fail without 
Proof from the Records, when themſelves 
cannot be had at the T rial. 


Bur a Copy of a Copy, is no Evidence, a 62. 


for the Rule demands the beſt Evidence, Skin. 74, 34. ö 
chat the Nature of the Thing admits, and Ce. 2. e 2. 
a Copy of a Copy cannot be the beſt Evi- 12 
dence, for the farther off a Thing lies from dernen, Kc. . 
the Grit original Truth, fo much the weaker lating to Prize- 
muſt the Evidence be, and therefore they —_— N 
muſt give a true Copy in Evidence, which 
is to reduce it to its firſt and beſt Certainty: 
Beſides, where you will give the Copy of a 
Copy in Evidence, there muſt be a Chaſm 
or Gap in your Evidence; for if you have 
the fi:ſt Copy, and by Oath or orberwiſe 
prove that a true Copy, then che ſecond . 
Copy is altogether idle and inſignificant z if 
you have only the ſecond Copy, then it can- 
not appear that the firſt was a true Copy, 
becauſe it is not there to be ſworn to, and 
by conſequence it is not proved in Court, 
and there it is no Evidence, and conſequent- 
Iy the Tranſcript of that which is in itſelf 
not Evidence, cannot be Evidence. 


Hxven it is, that in an Ejectment upon Kent Tae. A 
an Elegit, you muſt prove not only the J Per Trey. 
Judgment, and by the Judgment Roll that cherly. 
the Elegit iſſued, and was returned, but 
you mult prove the Writ of Elegit by a 
true Copy thereof, and the Inquiſition there- 
on, becauſe” the Notice of the Judgment 
| Roll, 


* 
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Roll, is no more than that the Party did 
ele& ſuch Exccution to iſſue, and it is the 
Elegit and Inquiſition upon it, that carves 
out the Term, and gives the Title of En- 
try, ſo that the Judgment Roll is no more 
than a Memorandum, that it was iſſued and 
returned, and the Copy thereof is no Evi- 
dence, being but a Copy of that. which is 
but a Copy or Memorandum of the Thing F 
itſelf. Sed Quære, becauſe Holt was then ofß 
a different Opinion, and was for allowing 1 

| the Entry of the Roll to be good Evidence, 7 
that the Elegit had iſſued; for a Notice on | 

'. | the Roll of the Being and Return of tbe 
Elegit, is as good Evidence, that ſuch Ele- 

git was, as a Copy thereof. 


* 


Tre firſt Sort of Records, are Acts of 
Parliament, theſe are the Memorials of the 
Legiſlature, and therefore are the higheſt 
and moſt abſolute Proof; And they either 
relate to the Kingdom in general, and then 
are called General Acts of Parliament, or 
only to the Concerns of private Perſons, and 
are thence called private Acts. 


. Or General Acts of Parliament, the print- 
5 

10 Mod. 216, ed Statute Book is Evidence; not that the 

—＋ 8 printed Statutes are the perfect and authen- 

Cent, 280. pl. 5: 5 tick Copies of the Records themſelves, for 
dne Con. ia there is no abſolute Aſſurance of their Exact- 

E neſs, but every Perſon is ſuppoſed to appre- 

8 ay hend and know the Law which he is bound 

to obſerve, and therefore the printed Sta- 

tutes are allowed to be Evidence, becauſe 

they are the Hints to that which are ſup- 


poſed 


\ 
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poſed to be lodged in every Man's Mind + 
already. 


W. Jon. 326. 


dence on the general Iſſue, becauſe if the pl. 15. 
Party be within the Proviſo, he is not guil- 

ty on the Body of the Act, on which the 
Action is founded, and conſequently, if the 
Defendant ſhews he is within the Proviſo, 

he is not guilty Contra formam Staluii./ 


S ATU 


Ir an Action or Information be brough 
on a penal Statute, and there is another Sta- 
tute that diſcharges or exempts the Defen- 
dant from the Penalty, this ought to be 
pleaded, and cannot be given in Evidence on 
the General Iſſue; for the General Iſſue is 

but a Denial of the Plaintiff's Declaration, 
and the Plaintiff has proved him guilty 
when he hath proved him within the Law, 
upon which he hath founded his Declaration, 
ſo that the Plaintiff hath performed what he 
hath undertaken but if the Defendant would 
exempt himſelf from the Charge of the Plain- | | — 
tiff, he ſhould not have denied the Declara- | 
tion, but have ſhewn the Law which dif- 
charges him. 


C 2 Rol. Abr. 68 3. 


— 


AvoTHeR Difference is taken between 33. 


where the ſaving Proviſo is Matter of Fact, 

and where it is a Point of Law: For when 

it is meer Matter of Fact, it may be given in 
Evidence, for the Reaſon formerly given; as \ 
if an Action of Debt be brought againſt a 

Spiritual Perſon for taking a Farm, the De- 

fendant 


A ſaving Proviſo may be given in Evi- 2 Rol. Abr. 683. 
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fendant pleads Quod non habuit nec tenuit ad 


Firmam contra formam Statuti. Upon this 
Iſſue joined, the Defendant may give in Evi- 
dence, that it was for the Maintenance of his 
_ - * Houſe, according to the Proviſo of the Sta- 
| : tute, for this is not againſt the Statute. | 
1 4 
_ Upon an Information on the 3 6 E. 6. c. A 
' 14. againſt Ingroſfing, the Defendant on the i 
By general Iſſue, cannot give in Evidence a Li- 
cence of three Juſtices of Peace according 
to the Proviſo in the Statute, becauſe whe- 9 
| ther there be a ſufficient Authority given 1s 1 
| a Point of Law, and therefore ought to be "8 
pleaded, and cannot be given in Evidence 4 
without pleading it. 1 


— ——— 


Bi private Acts of Parliament the poet 
| Statute Book is not Evidence, tho' reduced 
\ into the ſame Volume with the general Sta- 
1 tutes, but the Party ought to have a Copy 
compared with the Parliament Roll; For 
Private Statutes do not concern the Kingdom 
in general, and therefore no Man is under- 
| ſtood to be poſſeſs'd of them, as they are of 
thoſe general Laws which are ſet up as the 
Regulation of their own Actions, and conſe- 
quently the Private Statutes are no Intimation 
to what is already known, but they are the 
Rules and Degrees that relate to the Private 
Fortune of this or that particular Man, which 
no one elſe is under any Obligation to under- 
ſtand or take Notice of, and therefore they 
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* That be wet nit ph of, or held the Fain againſt the Form 
of the Statute, | ö | 
ought 
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ought to be proved with the ſame Punctua- 
lity as the Copies of all other Records, for 
they are not conſidered as already lodged in 
the Minds of the People, 


3 9uere; For it ſeems the better Opinion that 10 Mea. 126. 
che Copy of Private Acts allowed to be Evi- % —_ 
= dence, ought to be under the great Seal. 


Bur my Lord Chief Juſtice Parker allow- 10 Mod. 353. 
ed the printed Statute to be Evidence, in the Bu this Matter 
Caſe of the College of Phyſicians and Doctor not appear there. 
Weſt, of the Truth of a Private Act of © Reym. 472 
Parliament touching the Inſtitutions of the 
College of Phyſicians, becauſe the printed 
Statute Book is printed by the Queen's Au- 
thority, and therefore tho' it be not ſo good | 
Evidence of a Copy as an Exemplification 
under Seal, yet if mult be ſuppoſed as good 
an Evidence of the Truth of the Copy as a a 
Copy compared with the Rolls and ſworn to 
by the Teſtimony of any Witneſs, which is 
allowed daily as a good Proof of the Copy of 
a Record : For a Copy printed by the public 
Authority derives more Credit from that Au- 
thority than it would from the Teſtimony of 
any living Witneſs that had compared ir. 


* 


Tux next Thing is the Copies of all other 
Records, and they are Twofold. 


Under Seal, N 


and 


Not under Seal, | 
Mo NEG FigsT 


14 


10 Mod, 125, 
126. 


Sa. 145, 146. 


Hardr. 118. 
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FigsT under Seal, and theſe are called by 
a particular Name Exemplifications, and are 
of better Credit than any ſworn Copy: For 
the Courts of Juſtice, that put their Seals to 
the Copy, are ſuppoſed more capable to exa- 
mine, and more exact and critical in their 
Examinations, than any other Perſon is or 
can be; and beſides there is more Credit to 


be given to their Seal, than to the Teſti- 


mony of any private Perſon ; and therefore 
we are more ſure of a fair and perfect Copy 
when it comes atteſted under their Seals, than 
if it were a Copy ſworn to by any private 
Perſon whatſoever. | 


Exemplifications are Twofold. 
Under the hd Seal, 
or 
Under the Seal of the Court. 
 UnDxx the Broad Seal; ſuch Exemplifica- 


pl. Com. 41 1. a, tions ate of themſelves Records of the great- 


3 Inſt, 173. 


eſt Validity, and to which the Jury ought to 
give Credit, under the Penalty of an Attaint; 
for there is more Faith due to the moſt ſo- 
lemn Atteſtations of Public Authority than 
any other Tranſactions whatever; and there- 
fore a Falſification in this Caſe is High Treaſon. 


Wan a Record is exemplified under the 
Great Seal, it muſt either be a Record of 
the Court of Chancery, or be ſent for into 

the 


a4 


in Evidence, the Way 
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the Chancery by a Certiorari, which is the 
Center of all the Courts, and from thence 
the Subjects receive a Copy under the At- 
teſtation of the Great Seal : For, in the firſt 
Diſtribution of the Courts, the Chancery held 
the Broad Seal, from whence the Authority 


iſſued to all Proceedings, and thoſe Proceed- 


ings cannot be copied under the Great Seal, 
unleſs they come into the Court where that 


Seal is lodged. 


Bur if Exemplifications under the Broad oyjeaion. 


Seal are the higheſt Evidence that the Na- 
ture of the Thing is capable of, then why 


are any Proofs admitted but them, ſince the 


chief Rule in Relation to Evidence demands 
the higheſt Evidence the Nature of the 
Thing 1s capable of ? 


Wurx we ſay the Law requires the high- anwes, 


eſt Evidence that the Nature of the Thing 
is capable of, it is not to be underſtood, that 
in every Matter there muſt be all that Force 
and Atteſtation that by any Poſſibility might 
have been gathered to prove it, and that no- 


thing under the higheſt Aſſurance poſſible 
ſhould have been given in Evidence to prove 


any Matter in Queſtion : To ſtrain the Rule 
to that Height, would be to create an end- 
leſs Charge and Perplexity, for there are al- 
moſt infinite Degrees of Probability, one 
under the other, and if nothing but Mat- 
ters of the higheſt Aſſurance might be given 
: cf Illuſtration of 
Right would be the moſt troubleſome and 


tance, 


expenlive that can be imagined ; as for In- 


% 
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| ance, no verbal Contract could be proved, 
| becauſe a written Contract carries with it 


gryarer Credibility, and conſequently the un- 
written Contract would not be the preateſt 
Aſſurance that the Nature of the Thing is 


capable of; ſo a Contract atteſted by two 


Witneſſes gains more Credit than a Contract 
atteſted but by one; and therefore, by the 
ſame Argument, one Witneſs would be no 
good Proof of a Contract; and all theſe are 
plairly as good Reaſonings, as to ſay that 
the ſworn Copy of a Recetd ought not to be - 


| admitted, becauſe a Copy under the Broad 


Seal is a ſtronger Evidence. 


Bur the true Meaning of the Rule of 
Law, that requires the greateſt Evidence that 
the Nature of the Thing is capable of, is 


this: That no ſuch Evidence ſhall be brought, 
which ex natura rei ſuppoſes ſtill a greater 
Evidence behind in the Parties own Poſſeſ- 


Gon and Power, for ſuch Evidence is alto- 
gether inſufficient and proves nothing, for it 
carries a Preſumption with it contrary to the 
Intent for which it was produced : For if 
the other greater Evidence. did not make 
againſt the Party, why did he not produce 
it to the Court? as if a Man offers a Copy 


of a Deed or Will where he ought to pro- 


duce the Original, this carries a Preſumptian 
with it that there is ſomething more in the 
Deed or Will that makes againſt the Party, 
or elſe he would have produced it; and 


therefore the Proof of a Copy in this Caſe, 
is not Evidence, and cannot poſſibly weigh 


any Thing in a Court of Juſtice. 
1 * Warn 


* 
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Warn any Record is exemplified, the 3 2 
whole Record muſt be exemplified, for te 8 
Conſtruction muſt be taken from the View 

of the whole Matter taken together. 


Taz ſecond Sort of Copies under Seal, 
are the Exemplifications under the Seal of 
the Court, and theſe are of higher Credit 
than a ſworn Copy, for the Reaſons former- 
ly given, | 5 


Tursx Exemplifications, and all other 818. 245. 
under Seal, ſhall be delivered to the Jury 8 
to be carried off with them, but ſworn Co- 

pies ſhall not, for we have ſhewn the Ori- 

gina] in the Court of Chancery, that the In- - 
vention of ſealing was firſt advanced inſtead 

of Coins themſelves, and that from thence 

it began to be made uſe of by Way of Atteſ- 

tation; and from the Example of the Kin 

it began to be uſed in all the Courts of Tu? 

tice for the Atteſtation of their Tranſac- 

tions, and from the ſame Example it began 

fo be uſed by private Lords of Manors for 

the Authenticating of their Grants, and for 

Tickets inſtead of Pieces of Money; and 

from hence Impreſſions were deviſed with 

the Diſtinction of Arms/and of Families, and 

theſe were perfectly known in the Neigbour- 

hood, and therefore are always delivered to 

the View of the Jury, and the Jury are al- 

lowed to carry them away with them as the 

Acts of the moſt remarkable Solemnity, that 

the moſt ſolemn Acts may make the laſt Im- 

preſſion, 


* 
C ANQTHER 
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AxorHER Reaſon why Matters under Seal 
ſhall be delivered to the Jury is, becauſe 
theſe Things that are generally of higher or 
| at leaſt of equal Credit with Matters ſworn 
þ | Viva Voce, would not yet be underſtood fo 
_ — well upon the Hearing, as the Evidence 
= Viva Voce may upon the F xamination, where 
| the Jury have Liberty to put what Queſtion 
' they pleaſe; and therefore Matters under 
Seal ate carried away by the Jury, to be 
ſeen and conſidered, that Things of greater 
Credit may be equally underſtood with other 
Matters that carry leſs n 


Bur the Chirograph of a Fine, a ſworn 
Copy or any other Writing, tho' it may be 
given in Evidence, yet it ſhall not be deli. 
vered to the Jury, for theſe have no intrin- 
fic Credit in themſelves, and the Jury of 
| themſelves are not ſuppoſed to take Notice 
1 of them, but they have no Credit but what 
they derive from ſomething elſe, viz. from 
the Oath of the Perſon who atteſts them, or 
from ſome Preſumption in their Favour, ſo 
that they receive their Credit from ſome A& 


Sid. 145. 


and therefore cannot be removed out of 
Court with the Jury: But Things under Seal 
are ſuppoſed to have an intrinſic Credit 
from the Impreſſion of the Signature, and 
are ſuppoſed to beknown by the Jury in ſome 
Meaſure, and therefore are very conveniently 
lodged in their Poſſeſſion to diſcern of them; 
But of Writings that are not under Seal, the. 


5 Jury 


in Court, but do not carry it along with them, 


7 


1 A 8 71 wt (Th OD e has 
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Jury can make no Diſcernment of their own, 
but-their Credit muſt totally ariſe from ſome 


Act in Court, and therefore they cannot be 
put in the Power of the Jury. | 


Seals Publick and Private. 


Bur here the the Diſtinct ion is to be made S4. 146. 


between Seals of Publick and Seals of Private R 


Credit, for Seals of Publick Credit are full Evi- A Commiſſion 


dence in themſelves without any Oath made, u nne 
3 


but Seals of Private Credit are no Evi- (though a Com- 
| 2. 84 * miffion of In- 
dence, but by an Oath concurring to their go. eny, 


Credibility : Seals of Publick Credit are the not of ntitling) 
Seals of the King, and of the Publick Courts Petzi 


Evidence, tho! 


of Juſtice, Time out of Mind: Now theſe not coneluſve. 
Courts make a Part of the Law and the — — = 
Conſtitution of the Kingdom, and have their 

Sanction in that immemorial Uſage, that is 

the Foundation of the Common Law; now 

the Seals of theſe Courts are Part of the 


Conſtitution of the Courts themſelves, and 


by Conſequence the Courts and the Seals of 
theſe Courts are ſuppoſed to be known to 
every Body, ſince they are equally intitled 
to that Suppoſal, as any other Cuſtom or 
Law whatſoever, Try 


So the Seal of a Court created by Act of sia. 1,6. 
Parliament, is of full Credit without further , 
Atteſtation, for the Act of Parliament is of 
the ſame Notoriety with the Common Law, 
and therefore the Court, and the Seals there- 
by created, are ſuppoſed univerſally known 
to every Body, | | 


C 2 Bur 


20 


11% ow 


— » — 


——— 


this Day little can be diſcovered from the 


ought to be delivered in to the Jury, be- 


The * of Evidence. 


Bur the Seals of private Courts or of pri- 
vate Perſons are not full Evidence by them- 
ſelves without an Oath concurring to their 
Credibility, for it is not poſlible to ſuppoſe 
theſe Seals to be univerſally known, and con- 
ſequently they ought to be atteſted by ſome- 
thing elſe, i. e. by the Oath of ſome one who 
has Knowledge of them: For what is not of 
itſelf known, muſt be made known Aliunde, 
and when the Seals are thus atteſted, they 


cauſe tho Part of their Credit ariſes. from 
the Oath that gives an Account of their Seal- 
ing, yet another Part of their Credit ariſes 
from a Diſtinction of their own Impreſſion ; 
for (as I ſaid) antiently every Family had its 
own proper Seal, as it is now in Corporations; 
and by this they diſtinguiſh their Manner of 
contracting one from * other, and by falſe 
Impreſſions of the ſeals they diſcovered a 
counterfeit Contract, and therefore twas not 
the Oath, but the Impreſſion of the Seal ae- 
companying it, that made up the „ee 
Credit of the Inſtrument. 
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Copies Sworn, * Office Copies, 


Bur ſince in all private Contracts the Di- 
ſtinction of Sealing is worn out of Uſe, and 
Men uſually ſeal with any Impreſſion that 
comes to Hand, to be ſure there muſt be 
Evidence of putting the Seal, becauſe at 


bare Im preſſion ; beſides, ſince the Witneſſes 
_ Names 
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Names are inſerted in the Contract, unleſs 
they appear to prove the Contract, there is 
not the uttermoſt Evidence that the Nature 
of the Thing is capable of, for their not ap- 
pearing is a Preſumption that they were 
never privy to any ſuch Tranſaction. But 
of this hereafter. 


ExEMPLIFICATIONS of Depoſitions in | Ar. 68 
Equity, ſhall be delivered to the Jury, if Styl. Pr. Reg. 
the Party be dead, and theſe Exemplifica- 294 

tions are under the Great Seal; but if the 
Exemplification'comprehends the Teſtimony 

of ſome that are living, and of others that 

are dead, it ſhall not be delivered to the 

Jury, becauſe, when the Parties are dead, 

their Depoſitions are the greateſt Evidence 

that the Nature of the Thing is capable of, 

and equal to Evidence Viva Voce, and ought 


to be as carefully conſidered and examined, 


which cannot eaſily be, unleſs they are car- 
ried away by the Jury, for the bare reading 
of them in Court, is not likely to make the 
lame Impreſſion; beſides this Evidence does 
not derive any Credibility from any A& of 
the V/ Prius Court, but they have it in- 


trinſically in themſelves, from the Self-Evi- 


dence of their own Seals; and therefore 
where ever they are removed they remain = Stra. 920. 


the ſame, but if ſome of the Witneſſes are Barnard, K. B. 


e oa oq!” 348. 
living, it is not the higheſt Evidence. 


Tux ſecond Sort of Copies are thoſe that 
ate not under Seal, and theſe are of two 


* 


C 3 1. Sworn 
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Vent. 257. 
Styl. Pr. Reg, | 


2 58. ö 


Mod. 117. 


Jalk. 285. 


: 
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The Law of Evidence. 


1. Sworn Copies, and 
2. Office Copies. 


1ſt, . Sworn Copies ; theſe muſt be of the 
Records brought into Court in Parchment, 
and not of a Judgment in Paper ſigned by 
the Maſter, though upon ſuch Judgment 
you may take out Execution, for it does not 


become a permanent Matter, *till it be deli- 


vered into Court, and there fixed as Memo- 


randums or Rolls of that Court, and until 
it be a Roll of that Court, it is transferrable. 
any where, and ſo doth not come under the 


Reaſon of Law, that permits us to give a 
Copy in Evidence, 


= 


Wrtzz a Record is loſt, a Copy of it 


may be read without ſwearing a true Copy, 
for the Record is in the Cuſtody of the 
Law, and not of the Party, and therefore, 


if loſt, there ought to be no injury ariſing 


Wenn rea... a m 


5 


1 
, 


Carvin.Dig, 292, 


Mod, 117. 


to the Party's private Right; and conſe- 
quently, if it be loſt, the Copy muſt be ad- 


mitted without ſwearing any Examination 


concerning it, ſince there is nothing with 
which the Copy can be compared, and there- 
fore it muſt be preſumed true without Exa- 


mination. 


Bur, in ſuch Caſes as theſe, the Inſtru- 
ments muſt be according to the Rules re- 
Quired by the Civil Law: They muſt be 

5 Veluſtate 
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roborata. 


So the Copy of the Decree of Tithes in vent. 257. 
London, has been often given in Evidence 
without proving it a true Copy, becauſe the 
Original is loft. 


So a Recovery of Lands in Antient De- Dia. 
meſne was given in Evidence, where the 
Original was loſt, and Poſſeſſion had gone 
a long Time according to the Recovery. 


Wurx a Man gives in Evidence the; 1a. 173, 
ſworn Copy of a Record, he muſt give the 5. 27: 
whole Copy of the Record in Evidence, for Py 
the precedent and ſubſequent Words and 
Sentence may vary the whole Senſe and Im- 
port of the Thing produced, aqd give it 
quite another Face; and therefore ſo much 
at leaſt ought to be produced as concerns 
the Matter in Queſtion. | 


Secondly, Office Copies may be given in 
| Evidence. 5 


Here the Difference is to be taken be- 
between a Copy authenticated by a Perſon 
truſted to that Purpoſe, for there that Copy 
is Evidence, and a Copy given out by che 
Officer of the Court that is not truſted to 
that Purpoſe, for that is not Evidence, with- 
out proving it actually examined, 


®* Corrobor ated by Length of Time, or judiciary Cognizance. 
25 C 4 5 ITX 


24 


See 10 An. e. 18. 
$ Ges. 2. © 6. 
ſect. 21, 
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The Law of Evidence. 


Tux Reaſon of the Difference is, that 
where the Law hath appointed any Perſon 
tor any Purpoſe, the Law muſt truſt him 
as far as he acts under the Authority that the 
Law hath lodged in him ; otherwiſe it would 
be to give Credit to another Officer and not 
to him at the ſame Time. 


THEREFORE the 1 of a Fi ine is 
Evidence to all Perſons of ſuch a Fi ine, for 
the Chirographer 1s appointed to give out 
Copies between the Parties of thoſe Agree- 
ments that are lodged of Record, and there- 
fore his Copy muſt be admitted as Evidence 
without further Diſpute. 


So where a Deed is enrolled, the Endorſes 


ment of that Enrollment is Evidence, with- 


out further Proof of the Deed, becauſe the 
Officer is intruſted to authenticate ſuch Deeds 
by Enrollment ; and when ſuch Officer en- 
dorſeth, that he hath done it purſuant to the 
Law, then the Law which entruſted him 
with the Authority of doing it, qught to give 
Credit to what he has done. 


Bor if an Officer of the Court, who is 


not entruſted to that Purpoſe, makes out a 


Copy, they ought to prove it examined; the 
Reaſon is, becauſe being no Part of his Of- 
fice, he is but a private Man, and a private 
Man's meer Writing or Word — not ta 
be credited without his Oath. 


1 
2 
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THEREFORE it is met enough to give in 
Evidence a Copy of a Judgment, tho' it be 
endorſed to have been examined by the Clerk. 
of the Treaſury, becauſe it is not Part of the 


neceſſary Office of ſuch Clerk; For he is 


only entruſted to keep the Records, for the 
Benefit of all Men's Peruſal, and not to 
make out Copies of them. 


So if the Deed inrolled be loſt, and the 


Clerk of the Aſſize makes out a Copy of 


the Inrollment only, this is no Evidence, 
without proving of it examined, becauſe the 
Clerk is intruſted to authenticate the Deed 
elf by Inrollment, and not to give out 
Copies of the Inrollment of that Deed, 


Records, Recoveries, Cc. 


Bur the Office Copies of Depoſitions are 


Evidence in Chancery, but not at Common 


Law, without Examination with the Roll; 


for the Court of Chancery have for Conve- 
nience allowed their Office Copies to be 
Evidence in their own Court, and have im- 
powered their Officers to make out ſuch Co- 
pies as ſhould be Evidence, but the particu- 
lar Rules of their Court are not taken Notice 


of by the Courts of Common Law. 


W 6 = | — Fa 2 
HERE a Fine with Proclamations: is to 2 


25 


be a Bar to a Stranger, there the Proclama- Pound. 


tions muſt be examined, from the Roll, for a 


the Chirographer is authorized by the Com- 
„ mon 


Sid. 145, 146. 


3 Inſt. 173. 
Mod. 117. 
Ante 23. 
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The Lua of E vidence. 


mon Law to make out Copies to the Parties 
of the Fine itſelf, yet is not appointed by 
the Statute, to Copy the Proclamations, and 
therefore his Indorſement on the Back of the 
Fine is not binding. 

Havino thus ſhewn how the Record is 

to be given in Evidence, by the proving a 
a Copy, we muſt in the next Place ſee in 
what Manner, and in what Caſes, they ought 
to be Evidence. | 


AnD here, in the firſt Place, itis regularly 
true, that when the Record 1s pleaded and 
appears in the Allegations, it muſt be tried 
on the Iſſue Nul Tiel Record; but where 
the Iſſue is upon Fact, the Record may be 
given in Evidence to ſupport that Fact. 


' Wuen the Iſſue is Nul Tiel Record, the 
Record muſt be brought Sub pede Sigelli, but 
where the Record 1s offered to a Jury, any 
of the forementioned Copies are Evidence. 


Bur out of this Rule there is an Excep- 
tion, that where the Record is Inducement, 


and not the Giſt of the Action, there it is 
not of itſelf traverſable, but muſt be given 


in Evidence on the Proof of the Action, for 
nothing can be of itſelf t raverſable, that 
doth not make a full End of the Matter in 


. Queſtion. | 


Wuxx any Perſon produces a Record, it 


muſt be ſo much at leaſt as concerns the 


Matter 


The Law of Evidence. N 27 


El Matter in ' Queition, for it is no Evidence, The Record of a 
WT unleſs you ſhew the whole Import of the coin ina 


civil Cauſe can- 


nd Matter, for the preceding or following net be given in 
he Words may give it quite another Face. Evidence, e 
2 b cution, by Hard- 
wick Ch. J. as a Principle of Law, Caf, Temp. Hardw. 312, 
is 7 | OO | 
2 WHzre a Recovery is antient, you need Mod. 1177. 
in not prove any Sciſin ia the Tenant to the 
* Præcipe, but otherwiſe it is in a Modern Re- 
covery; for in an antient Recovery, the Pre- 
ſumption is for the Recoverer, for the Reco- 
y veror ſhall be ſuppoſed to be ſeiſed at the 
d Time of the Recovery, ſince he hath been 
d ſeiſed ever ſince ; but in a modern Recovery 
ce the Seiſing muſt be proved, becauſe the Præ- 
e ae doth not lie againſt the Perſon that is 
ſeiſed of the Freehold, and fo the Recovery 
wants a Foundation, becauſe the Action is 
Me not proſecuted againſt the Tenant of the 
t Freehold, . | 
f Tznayr for Life, the Remainder in Fee, .,, 
and he in the Remainder in Fee ſuffers a ada. robe. 
- Common Recovery with ſingle Voucher, and „e 3 
this Recovery is Antient: The Court will Purchaſers in 
8 preſume a Surrender of the Tenant, becauſe — 
when there has been a conſtant Enjoyment produce the 
; under that Recovery, it ſhall be ſuppoſed to £5795 mine 


be a lawful Foundation, becauſe unleſs there Pepe, as Evi- 
had been a lawful Tenant to the Precipe, _— 128 
it muſt be ſuppoſed, that it would have 


been controverted and overthrown. 


hour if there be Tenant for Life, the Re- vent. 257. 
mainder in Fee, and he in Remainder ſuffer 
| _ 2 com- 


28 


Meor 256. 

pl. 402. 

g Rol. Abr. 395. 
Pig. of Rec, as 


- a Right, by ſuch Recovery, / 


2 Rol. Abr. 396. 


The Law of Evidence. 


a common Recovery with fingle Voucher, 
and this Recovery is Modern, this Record 
will not give a Title, for the Freehold is in 
Tenant for Life, and the Præripe ought to 
be brought againſt him; and ſo there is no 
lawful Action commenced. 


Ir there be Tenant for Life, with Re- 
mainder in Tail, and they both joih in a 
Common Recovery with ſingle Voucher, this 
will not bar the Tail, becauſe the Remain- 
der Man is not Tenant to the Præcipe; and 
in this Caſe the Precipe is brought againſt 
them both as Joint Tenants, and he in Re- 
mainder hath no immediate Eſtate of Free- 
hold in him, and the Remainder Man is not 
bound by the Recovery had againſt the Te- 
nant for Life, unleſs he comes in upon the 
Aid Prayer, tho' the Remainder is turned to 


Bur if there be Tenant for Life, the Re- 
mainder in Tail, and they ſuffer a Reco- 
very, and come in as Vouchees on the dou- 
ble Voucher, then he in Remainder is barred, 
becauſe he in Remaider is as properly called 
in as Vouchee, as if he had been called in 
on the Aid of Prayer of Tenant for Life, and 
then when he takes up the Defence, and 
makes Default, then he muſt be barred by 
the Judgment, as for the Want of a Title 
appearing; for where any Perſon is properly 
1n Court, and doth not defend his Title, he 
is as properly barred as he which hath no 
Title at all; and when Tenant in Tail is 
barred for want of Title, the Iſſue can never 
after recover in his Formedon. : 

by 


The Law of Evidence. 


between the ſame Parties, it may be given in 


= Evidence, tho? the Trial was not had for the 1700. 
ame Lands; for the Verdict in ſuch Caſes Tt Bar. 


is a very perſuading Evidence, becauſe what 


twelve Men have already thought of the 


WW OY 00S ko ko oo i 31 7 


Fact, may be ſuppoſed fit to direct the De- 
termination of the preſent Jury; for to go 


Ir a Verdict be had on the ſame Point and Lewis and 
Term. Paſch. 


| contrary to what a former Jury have decided 1. u, and 
in Relation to any Fact, is to arraign the Clerges. 


Honeſty and Sincerity of their Judgment; 
and there is that Common Credit to be given 
to twelve Men of the Country, diſcerning of 
any Fact upon their Oaths, that no ſecond 
Jury ought raſhly to depart from their Judg- 
ment: Their Verdict alſo further ſtands in 
Credit, becauſe the Jury muſt be ſuppoſed 
honeſt Men, and Men of clear Reputation, 
becauſe their Verdict was not attainted by 
the Party againſt whom it was given. 


Bur then the Verdict ought to be be- 1. s ans 
tween the ſame Parties, becauſe otherwiſe, a Clerges. 


Man would be bound by a Deciſion, where 
he had not the Liberty to Croſs- examine, and 
nothing can be more contrary to natural 
Juſtice, than that any Body ſhould be injur- 
ed by any Determination that he was not 
at Liberty to controvert ; for that is to ſet 
up a Deciſion unexamined, in Prejudice of 
2 Cauſe that is under Examination; beſides, 
one that is not Party to the Trial, has no 
Redreſs for the Injury if the Verdict were 
* he cannot have an Attaint, and 

rofore t not to be injured by the 
Verdict. Fat f | : | 


Eur 


30 The Law ef Evidence. 
Ibid, „g. Bur it is not neceſſary that the Verd'cc-w 
ra. R n rg 14 
> $tr. 111. ſhould be in Relation to the ſame Land, for N 
See Carth. 79, the Verdict is only ſet up to prove the Point 
T7 386. in Queſtion, an if the Verdict ariſe upon 
: Joacs 221 the ſame Queſtion, then it is no Doubt a 
8 cod Evidence, for every Matter is Evi- 
2 
\ dence, that amounts to the Proof of the 
Point in Queſtion. 
; Verdicts given in Evidence. 
2 Sid. 325. In an Action of Treſpaſs, the Indictment 


for the ſame Treſpaſs and Verdict for the 
ſame Treſpaſs ſhall not be given in Evi- 
dence, if the Indictment be only found on 
the Party's own Oath; for it the Party's Oath 
be no Evidence in his own Cauſe (as we ſhall 
hereafter ſhew that it is not) then cannot the 
Verdict be any Evidence that is founded only 
on the Party's own Oath ; for what cannot be 
Evidence directly, can't be made Evidence 
by any ſuch Circuity. 


This is the Fre- Bur where the Verdict on the Indictment 
Mie, Pes, is founded on another Evidence, beſides the 
170. Party's own Oath, there the Verdict may be 
given in Evidence; for there this Verdict 
ſeems to be under the ſame General Rule 
with all others, and there the Judgment of 
twelve Men on the Fact, ought to ſway in 
Determination of the ſame Fact, whether the 
ObjeRon. Verdict be on Indictment or Action: But 
yet it may be objected, that the Fact might 
find Credit from the Party's own Oath, which 
ought not to ſupport the Action, and ſince 
the Evidence is ſo intermixed, that it doth 
nog 
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The Law of Evidence. 


not appear on what it was founded, the Ver- 
dict cannot be produced in Corroboration of 


the Evidence of the Action. 


{08S Tris true, this doth in Part take off the 
RX Force of ſuch Evidence; for, as when a Ver- 
dict is produced in Evidence, it may be an- 
"XX \wered, that if did not ariſe from the Merits 
of the Cauſe, but from ſome formal Defect 
of the Proof, and that makes it no Evidence 
"MW towards gaining the Point in Queſtion ; ſo a 
8 Verdict may be diminiſhed in Point of Au- 


31 


Anſwer. 


thority, by ſhewing that it was in Part found- 


Action; and the Jury are to reſpect it no 
further than as they preſume it given and 
ſupported by the Credit of other Teſtimony 
that are not concerned in the Cauſe, 


Ver others have ſaid the Verdict given on 
the Indictment cannot be given in Evidence, 
becauſe on that Proſecution there is no Li- 
berty left to the Party to attaint the Jury, as 

be hath Power to do, if injured on a Civil 
Action; therefore quære. 


| In an Appeal the Verdict on the Indict- 
ment can't be given in Evidence, for where 


muſt weigh and conſider it from the Evi- 
dence then offered, and not from any Prece- 
dent of what had been formerly done by 
others; for in the Caſe of Blood it ſeems in- 
convenient and dangerous that the Determi- 
nation ſhould be governed by any thing out 


Y 4  - icy 


ed on the Oath of the Party intereſted in the 


2d Objecien 


2 Sid, 325. 


the Life of a Man is concerned, the Jury 


of the Evidence, eſpecially ſince by the Po- 
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The Law of Evidence. 


licy of the Common Law, there could be 
no double Trial, and one Acquittal was al- 


ways a Bar to another. 


Now when the Statute of Hey. 5. altered 


that, and made the Indictment cotemporary 


with the Appeal, it never intended they 
ſhould have any Relation to each other. 


A VꝝIRPfier in a criminal Caſe, where the 
Matter was Capital, was denied to be given 
in Evidence in a Civil Caſe; as where the 
Father was acquitted on an Indictment, for 
having two Wives, this could not be given 


in Evidence in a Civil Caſe, where the Va- 


Trin. Aff, 1701. 


lidity of the ſecond Mariage was controvert- 
ed; the Reaſon ſeems io be, becauſe much 
leſs Evidence is neceſſary to maintain the 
Action, than to attaint the Criminal, and 
therefore his Acquittal was no Argument 
that the Fact was not true. 


Ir a Verdict be given againſt the Defend- 
ant on the fame Point, though another Par- 
ty were Plaintiff, yet in ſome Caſes it may 
be given in Evidence; as if there be a Trial 
of Title between A. Leſſee of E. and B. and 
afterwards there be a Trial of the ſame Title 
between C. Leſſee of E. and B; C. may 
give the Verdict found againſt B. in Evi- 


dence upon the Trial between him and B. 


the Fact. 


for this was the Senſe of a former Jury on 
In which Trial B. had the Li- 
berty to Croſs- examine, though the ſame 
Fact had been already decided againſt B. 


Is 


* 
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Ir there be an EjeRment brought againſt 3 Mod. 142. 
ſeveral Perſons, and there be a Verdict againſt 3 yan 0998. 


- %. he pq: 1 ! Ch Pre. 212. 
one, that Verdict can't be given in Evidence . = 


agaiaſt the reſt, for it is the Party againſt 339. 
whom the Verdict is given, that can have “A. = 
Relief by Attaint, in as much as the Reſidue Stra. 1153. 
are not prejudiced 3 and thele Parties ſhall OREN 
not be injured by a Verdict they had not the 5 Med. 386. 


Power to cantirovert, | 3 3 


Ir a Man has two Wives, and be thereof 75 od. 164. 
convicted, and dies, and the ſecond Wife 1h, 35, 117. 


claims Dower, the Verdict and Conviction 12 Mod. 35, 40. 
"MT canoot be given in Evidence, but in this Caſe 319. 3% Nad. 
the Writ muſt go io the B.ſhop; for whe- 224 10 Mod. 
wer the Marriage be lawful is the 135. Od Nes. 
ther the Marriage be lawful or not, is the 187, üb. Rep. 


Point in Controverſy, and that, is of eccle- 156, &, Fitz- 
gib. 


$0 do. as . ; 64, 4 
fiatical Juriſdiction, and is not to be decided 556 &, 2455 
at Common Law.. &C. ta. 79. 

3 960, 
961. 


Bur the Verdi& may be mace. an Exhibit 
in the Cauſe before the Biſhop to induce him 
to believe there was a former Marriage. 


Bur this Rule of giving Verdicts in Evi- Lord Howard 
dence on the ſame Point, is to be taken with dun. 
great Reſtriction; for no Body can take Be- Hardr, 472. 
nefit by a Verdict that had not been preju- 
diced by it, had it gone contrary ; and there- 
fore if a Termor for Years had recovered 
agginlt B. the Reverſioner might give ſuch 
Verdict in Evidence, for B. has no Pre- 

judice becauſe he hath the Liberty to croſs- 
examine the Witneſſes, and to attaint the 
0 | Jury 
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Jury, and it is fit the Reverſioner ſhould 
make uſe of the Verdict, and have Benefit 
by it, ſince he had been me ge by the 
Verdict, if it had gone againſt the Termor, 
and therefore he may offer it in Evidence; 
ſo if there were Tenant for Life, the Re- 
verſion in Fee, and B. brings his Action in 
Ejectment againſt the Tenant for Life, and a 


Verdict is given againſt the Plaintiff, it ſeems 


that the Reverſioner might have given this 
in Evidence againſt B. becauſe he would have 
been prejudiced in Caſe B. had recovered, 
for his Reverſion would have been turned 
to a naked Right in him. Quere, and ſee 
bereafter. 


Bur a Perſon that hath no Prejudice by 
the Verdict can never give it in Evidence, 
tho* his Title turns upon the ſame Point, 
becauſe, if he be an utter Stranger to the 
Fact, it is perfectly Res nova between him 
and the Detendanr, and if it be no Prejudice 
to the Plaintiff, had the Fate of the Verdict 
been as it would, he cannor be intitled to 
reap a Benefit; for it would be unequal, 


ſince the Cauſe is a new Matter between 


the Parties, that the Jury ſhould be ſwayed 


by any Prejudice; for the letting in of Pre- 
jodgmenis, ſuppoſes that the Cauſe has been 


already decided, and that it is not tried and 
debated as a new Matter, but as the Effect 


of ſome Litigiouſneſs in the Defendant thar 


holds out the Poſſeſſion, when the Cauſe has 
been decided againſt him, and this Preju- 
dice ought not ro be thrown upon him on a 
new Enquiry. 


As 
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As if A prefers a Bill againſt B. and B. ex- Be. 

hibits his Bill, in ee the ſame Matter — of La. | 
inſt 4. and C. and a Trial at Law is di- — 

rected, C. cannot give in Evidence, the De- , 

poſitions in the Cauſe between A. and B. but 


it mult be tried entirely u. Res nova. 


A4. Leſſce of B. brings an Ejectment 
a gainſt D. and the Verdict goes for the De- 
fendant; this may at any Time be given in 
Evidence againſt B. for the Poſſeſſion of B. “s 
Leſſee in his own Poſſeſſion, in as much as 
the Leſſee doth only “ /erere in nomine ali- 
"88 220, and B. might in this Caſe give any Thing 
ia Evidence, as well as the Plaintiff himſelt, 
and Challenges might have been made to the 
fury for Conſanguinity to B. the Reverſi- 
oner: Now then lince 4. hath the Poſſeſſton 
of B. as his Bailiff, if there be a Verdict 
againſt that Poſſeſſion, it mult conclude B. 
ſince he had, in this Ca, all Liberty to 
= Crois-examine as well as A. himſelf, and by 
== Conſequence, this Verdict muſt be Evidence 
= :gainſt any other Leſſee of B. 


Bur if there be a Recovery againſt Tenant 1 , . 
for Life by Verdict, this is no Evidence per — 
againſt the Reverſioner, for the Tenant for 
= Lic is ſeiſed in his own Right, and the Poſ- 
Wy ic(bon is properly his own, and he is at Li- 
berty to pray in Aid of the Reverſioner or 
not, and the Reverſioner cannot poſſibly 
controvert the Matter where no Aid was 


Held in aretber'; Name, 


Ts prayed, 
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| The Law of Evidence. 


prayed, for he had no Permiſſion to intereſt 


himſelf in the Controverſy. 
Ax antient Verdict in Prohibition, where 


Doe. in the Eafe the Cuſtom of Tithing 1 is ſer out, whether it 


of the Vicar of 
Rolyeng, 


2Roll. Abr. 680. 
3 Mod. 142. 
Aate 33, 


might be given in Evidence againſt another 
Pariſhioner that was not Party to the Ver- 
dit, nor had the Lands in Queſtion; and 
held by ſome that it might be given in Evi- 
dence becauſe it could not be ſuppoſed to 
have been a Contrivancè to alter the Cuſtom, 
becauſe it appeared to be antient, and there- 
fore there can be no cther Proofs but of 
this Sort of what was then thought to be 
the Cuſtom. 


Verdicts Evidence. 

| 

Ir a Verdict were given againſt J. S. and 
then Judgment were arreſted, and then J. S. 
aliens to J. N. it ſeems that the Verdict 
given againſt J. S. may be given in Evi- 
dence againſt F. N. for the Alienation of 
J. S. cannot put J. N. in a better Condi- 
tion than J. §. was for the Subſtitute of 

S. can but ſucceed into his Place, and at 
che Time of the Altevation, the Verdict 
might have been given in Evidence againſt 
F. S. and F. S. cannot by, Alienation de- 
ſtroy the Advantage that his Adverſary ms 
to derive from the Verdict; for tho? J. N. 
had not the Liberty to Croſs-examine upon 
his Title, yet J, S, had, and J. N. has but 
his Title, and 8 could not be ſup- 
poſed to make the F act better on the Exa- 


mina: jon, 
Is 
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J an Information by the Attorney Gene · 2 Rol. Abr. 69. 
10 - 


ral for the King, when the Jury are ready to Vit. 3. 
give a Verdict, the Attorney General may T. Raym. 84. 


Eh "ah, hy" Sts Stra. 984. 
withdraw a Juror, for this is Part of the 14. ch. J. Halt, 


Prerogative, and is in room of the Nonſuit as the 4 
of the Subject, for the King cannot be non- icharzbing 2 
ſuit, being always in Court, and this Prero- Juror in an la- 
oative.is derived out of the general Reaſon of him for the 
the King's Employment for the public King, when the 
Safety; and therefore if he hath failed in n 
any Point of Proof, ſo that Diſadvantage 2 — 
may be expected from the Verdict, it ſhall dhe opinion of 
be at his Election, whether he will receive - „ of 
his Verdict or not; and, therefore, in a Se- 0 2 


cond Information, none of the firſt Jury Rer. 507 
ſhall be admitted to give in Evidence, that 


they were agreed in their Verdict, for ſuch 


Evidence, would be of the ſame Weight, as 
if the Verdict had been given, and thereby 


the King would be diſpoſſeſs'd of the Benefit 
of his Prerogative. FEA, 


Bor if the King aliens the Eſtate on which 
the Trial was had, fo. that it comes into pri- 
vate Hands, there, on a ſecond Trial between 
private Perſons, the Agreement of the Jury 
may be given in Evidence, for the Pre roga- 
tive is annexed to the Crown, and cannot 
extend to any private Perſon, and therefore 
they take the Eſtate with the Diſadvantage 
of having a Verdict againſt them. 


2 Rol. Abr. 680. 


Bur then on ſuch Trial they muſt have , qc. :.. 6. 
the Record of the Proceedings, on the firſt 2, 3. 
Information, becauſe as a Verdict cannot be 
given in Evidence, without the Record, 
D 3 which 


9. 
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which gave Authority to the Jury to pro- 


.2Ro! Abr. 676. 


3, 11. . 


Guildhall, per 
Holt. 


2Ra!. Abr. 678. 
Turvic's Cate. 


Tri. perl'ais 235. 
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ceed, no more can they give in Evidence, 
the Agreement of the Jury without the Re- 
cord on which they were impannelled. 


A Man has two Manors called Dale, and 
levies a Fine of the Manor of Dale; Circum- 
ſtances may be given in Evidence, to prove 
which Manor he intended; for ſince the Fine 
is uncertain, by the Identity of the Name, it 
is fit that it ſhould be reduced to a Certainty 
by Proof, that the Fine may not loſe the 
Operation which the Parttes intended. 


In Plene Adminiſtravit, the Execution exe- 
cuted- cannot be given in Evidence, without 
the Judgment, becauſe there appears to be 
no Authority for ſuch Execution without the 

Judgment; for where the Execution is of 
Record, and the Authority for ſuch Execu- 
tion is alſo of Record, they muſt both . 
pear to the Jury, otherwiſe they have not the 
uttermott Evidence of the Fact in Queſtion. ' 


Uron Plene Adminiſiravit, an Account 
given in to the Ordinary, can be no Evi- 
dence, nor is it to be any way regarded. 


In Debt againſt the Executor, the Defen- 
dant pleads that the Teſtator was taken in 
Execution by a Capias ad Satisfaciend*, and 
tound that he was taken in Execution on an 
Alias Capias ; this 13 well enough, for an 
Alias Capias is but renewing the ſame Capias, 
and doth not differ from it in Subſtance, 
but in Circumſtance only, as being the fe- 

| cond 
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cond Proceſs of the ſame Nature; but if 
they had found that he had been taken in 
Execution, by a Capias pro Fine, or by a 
Capias ilagatum, this had not maintained 
the Plea, becauſe theſe are not the ſame 
Sort of Executions with the Ca. Sa. but are 
in their Natures diſtinct; and when the Jury 
finds that the Party was taken in Execution 
upon the Alias Capias, it ſhall be intended 
upon the ſame Judgment without any Aver- 
ment, becauſe the Doubt exhibited to the 
Court, ſhall not be intended quite foreign to 
the Matter, but ariſing out of it; and there- 
fore it muſt be intended an Alias Capias on 
the ſame Judgment, otherwiſe there would 
be no Reaſon to prefer it as a Doubt, for tis 
out of Controverſy, that a Capias upon ano- 
ther Judgment could not poſſibly maintain 
the Plea. 1 

Writs. 


Wurx a Writ out of Court is only In- evidence of = 
ducement to the Action, the taking out the Wut aQually 
ſued out on 
Writ may be proved without any Copy of: ſubſequent 
it becauſe poſſibly it might not be returned, Py, may be ad- 
. mitted to obviate 
and then it is no Record, and therefore the the figitious 
Copy of it is not requited; but where a Rationofa 
Writ itielf is the Gift of the Action, you (wih a kenden! 
muſt have a Copy from the Record, in as n 
* e fir ay © 
much as you are to have the uttermolt Evi- the Tem. 


dence the Nature of the Thing is capable of. 3 5. Kep. 
| | | 1243. 


In an Action of Treſpaſs againſt a Bailiff 
for taking of Goods in Execution, the Bai- 
liff mutt not only give in Evidence, for his 
Defence on Not Guilty, the Judgment, but 
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he muſt alſo ſhew the Writ of Execution, 
by Virtue of which he took the Goods, and 
it is not enough alone to ſhew. the Sheriff's 
Warrant on the Writ, tor when the Writ of 
Execution is returned, as it is preſumed to 


be immediately after the Execution ſerved, it 


is of Record, and a Record can be proved by 
nothing leſs than itſelf, and the Warrant on 


the Writ is no Proof of the Record itſelf. 


Silby and 
Hinckley, 
Trin. Afi, 1701. 
per Gold. 


Hob. 227. 
4 Co. 76. 2. 
Noy 124. 


Doc. placit. 


236. 


Plowd. 65. a. 


84. 2. 
Cro. Ja. 112. 
5 Co. 2. 


Quære was this offered in Mitigation of 
Damages, or to the Action? it ſeems it was 
to the Action, becauſe it proves an Altera- 
tion of Pruperty, and fo not Treſpaſs. 


In an Action brought by an Attorney for 
his Fees, it is ſufficient to prove the taking 
out the Writ. by a Warrant made by the 
Coroners, for the Writ may not be returned 
of Record, and by Confequence is no Re- 


cord, and then the Warrant made by the 


Corone's is ſufficient to prove a Title to his 
Fees, for the Attorney in this Cale is inti- 
tled to his Fees, whether the Writ be re- 
turned or not. 


Acis of Parliament. 


A Genzrart Act of Parliament is taken 


Notice of by the Judges or Jury, without 


being pleaded. * Cauja patet ant. fol. 10. 


Bur a particular Act of Parliament is not 
taken Notice of by the Cour, without be. 


* The Reaſon appears befere, fol. 10. 


ing 


1 
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ing pleaded, for the Court cannot judge of 
articular Laws which do not concern the 
whole Kingdom, unleſs that Law be exhi- 
bited to the Court, for they are obliged by 
their Oaths to judge all Matters coming be- 
fore them * ſecundum Leges et Conſuetudines 
Arglie, and therefore they cannot be obliged 
+ Ex Officio, to take Notice of a particular 
Law, becauſe it is not F Lex Angliæ, a Law 
relating to' the whole Kingdom ; therefore, 
like all other private Matters, it muſt be 
brought before them to judge thereon. 


Bor a private Act of Parliament, or any Hob. 226. 
other private Record, may be brought before 

the Jury if it relate to the Iſſue in Queſtion, 

tho' it be not pleaded, for the Jury are to 

find the Truth of the Fact in Queſtion, ac- 
cording to the Evidence brought before 

them; and therefore if the private Act, 
brought before them, doth evince the Truth . 
of the Matter in Queſtion, it is as proper 
Evidence to the Purpoſe as any Record or 
Evidence whatſoever. 


Nay ſince ſuch Records are not authen- Nis. 

tic, it is the propereſt Sort of Evidence; 

= thc Error in this Matter was founded upon 

= the old Notion, that the Jury could not 

find an Act of Parliament or other Matter 

of Record, which is falſe, for the || Allegata 

to the Jury, ſays Hobart, are every Thing 
that may be offered in Evidence fo relating 

to the Iſſue. | 


_ * According tothe Laws and Cuſtoms of England. + By thei? 
e. 7 the Law of England, || Allegations. | 
4 As 
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— 1 As if the iſſue were, whether ſuch Lands 
— * ** were within certain Letters Patent oranted by 


King H. 8. the Defendant may ſhew the Stat. = 
35 H.8. which enacts that Lands ſhould pals, 47 
notwithſtanding any Miſ-recital, and that by 2 
this Means, notwithſtanding the Mil-recital, 
the Lands were within the Grant, for tho' nl 
this be a private Statute, yet ſince it relates ro nu 
the Iſſue, it may like all other Matters be 
given in Evidence, for the Stat. is produced 
to prove that notwithſtanding the Miſ-recital 
the Lands might be compriz'd in the Grant. 


Bor there are ſome Caſes in which both 
Public and Private Statures ought to be 
pleaded ; and that is when they make void 4 
any Solemrities; for in this Caſe the Con- 
ſtruction of the Law is, not that the ſolemn Wo 
Contracts ſhall be deemed perſect Null.ties, i 
but that they are voidable by the Parties 
prejudiced by ſuch Contracts; and one Rea- WM 
lon of this Conſtruction ariſe h from the 
Rule cf expounding all Statutes, that * /s” Wn 
guis poteſt renunciare Juri pro je intredutto — 
where any Perſon has Benefit by a Law, he 
may renounce that Benefit if he will, and 
refuſe to take any Advantege of it; but if 
theſe Acts were conſtrued perfect Nulhties, i 
that Rule mult be laid aſide, and the Party 
mult receive Benefit by the Law whether he 
will or not; and therefore ſuch Acts of Par- 
lament muſt be pleaded, that the Party may 
appear to take the Benefit of them. 
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IS, 
. = 


AxornER Reaſon of this Conſtruction is 
this, becauſe what ſhall conſtitute the So- 
lemnities of a Contract is Matter of Law, 
and fo it is how theſe Solemnities ought to 
be defeated and deſtroyed ; and in as much 
as it is Matter of Law by what Solemaities 
a Contract is to be conſtrued, therefore when 
any Action is to be founded upon any ſo- 
lemn Contract, that Contract ought to be 
preferred to the Court; now it were prepo- 
ſterous that the Law ſhould require that the 
Contract ſhould be offered to the Court that 
it might appear to be legally made, and yet 
that it ſhould not be offered to the Court 
how it is defeated ; both certainly muſt be 
determined by the ſame Judicature, for it is 
abſurd to ſay that the Court ſhould deter- 
mine that the Contract was lawfully made, 
and that the Jury ſhould determine that it 
was lawfully determined. 
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THEREFORE you cannot give the Act of 80e. 19. 
Queen Eliz. touching uſurious Contracts in 782: 77: 168, 
Evidence on the general Iſſue, tho? a general 


Law, but it ought to be pleaded. 


Acts of Parliament, what a Publick, and 
| what a Private Act. 


So the 23 H. 6. c. 10. of the Sheriffs 5 Co. 119. 
Bonds cannot be given in Evidence on the Feb. 72, 166. 


General Iſſue, but it ought to be avoided by ne? 
pleading. Spe 


So 


44 


2 Inſt, 366. 


4 Co. 59. 


Huſband made void by 
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o a Fine is made void by the Statute of 
Weſtminſter 2. c. i. but conſtrued only to be 
voidable. 


And a Recovery by Wife with a ſecond 
11 H. 7, but con- 
ſtrued only to be voidable. | 


Ox an Attaint a particular A& of Parlia- 
ment cannot be given in Evidence that was 
not given in Evidence to the Petit Jury, for 
fince on the Attaint the former Verdict is 
called in Queſtion, and the Jury puniſhed 
for the Iniquity of that Verdict, it follows 
of Conſequence that no more Evidence can 
be given than was offered to the Petit Jury; 
for they could not make any Diſcernment 


bur upon the Evidence offcred, and there- 


fore ought not to be called in Queſtion upon 


a different Evidence. 


BvuT a general Statute may be offered in 
Evidence to the Grand Jury in an Attaint, 


tho? it was not offered in Evidence to the 


Petit Jury, becauſe of a general Law every 
Perſon that lives under it is ſuppoſed to take 
Notice, and by conſequence the firſt Jury in 
the Deciſion were obliged to underſtand it, 
otherwiſe they were obliged to refer it back 
to che Deciſion of the Court; for when the 


$87 take upon them to judge of the whole 


atter, they at their Peril do take on them- 
ſelves the Underſtanding of the Law, and if 


the Petit Jury have judged without being 


appriſed 
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"T8 appriſed of the General Law of the King- 
dom as they ought to be, yet that may 
"I be nevertheleſs offered to the Grand Jury, 
= who may be made ſenſible of ſuch Gene- 
ral Laws on which their Judgments muſt 
be faunded. x ON 


General and Particular Acts. 


' Now the Diſtinction between a general 
and a particular Law is, Whatever concerns 
the Kingdom in general is a general Law, 
and whateyer concerns a particular Species 
"© of Men or ſome Individuals, is a ſpecial 
Law, and muſt be pleaded, 
# 
SS A Law which concerns the King is a ge- 8 
gneral Law, becauſe the Head and Union of Doc. placit, 
che whole Commonwealth. $246 


A Law that concerns all Lords is a gene- 4 Co. 76. b. 
ral Law, becauſe it concerns the Property of 5. 2 
the Kingdom, being held either mediately 

or immediately, nor ideo puniatur Domi- 

nus per Redemplionem, * Stat, Marlb. 52 2 Inf. 105. 
Hen. 3. cap. 3. | 


Bur a Law that only concerns the Nobi- 40e. 76 b. 

li 18 4 . Doct. placit. 3 38. 
ity or Lords Temporal, is a particular Law, 13 Ed. 4. . ö. 
becauſe it relates to no more than to one Set 

of Perſons, as if a Law makes them liable 


do ſuch or ſuch Proceſs. 


Quære, If it relates to the Body of the 
Peerage as in the Houſe, for as ſuch they 
| OE. are 


4 Co. 75, a. 
Dod, placit 337. 


Ihid. 
Dy. 119. 


4 Co. 76. b. 


4 Co. 76. 
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are Part of the Legiſlature, and what relates 
to the Conſtitution is a general Law. 


War relates to all Officers in general, 
is a general Law, becauſe it concerns the 
univerſal Adminiſtration of Juſtice, as the 
Stat. of Weſt. 1. cap. 26. that no Sheriff 
or other Officer ſhould take Reward for his 
Office. 


Bur if it relates only to particular Per- 
ſons, as to the Sheriffs, it is a an 
Law, as the 23 H. 6. c. 10. 


Wuar relates to all Spiritual Perſons is a 
general Law, in as much as the Religion, of 


the Kingdom is the general Concernment of 


the whole Kingdom, as the 21 H. 8. 13 El. 
c. 10. 18 EI c. 11. 
one Set of Perſons is particular, as the Act 


| of the 1 El. of Biſhops Leaſes. 


Ax Act that comprehends all Trades is 


general, becauſe it relates to Traffick in ge- 
neral, but an Act that relates only to Gro- 
cers and Butchers, c. is particular. 


Ir the Point of Law be never ſo ſpecial, 
yet if it relates equally to all, it is a general 
Law ; but a Law relating to ſome Counties 
or Pariſhes, i is ſpecial. 


Publick 


But what ns to 


ck 
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= | Publick Matters not of Record, Chancery 


Proceedings. 


Tur Things that do ſtand ſecond in Point 


of probability are all public Matters that are 
not of Record. | 


THz public Matters that are not of Re- 


cord do all come under this general Defini- 
uon: They muſt be ſuch Matters as have 
an Evidence in themſelves, and that do not 
expect an Illuſtration from any other Thing; 

ſuch are the Copies of Court Rolls, and 


Tranſactions in Chancery, and the like; and 
the Copies of ſuch Matters may be given in 
Evidence, in as much as there 1s a plain 


and coherent Proof; for the Matters them- 


ſelves are ſuppoſed to be ſelf-evident, and 
by Conſequence when a Copy of them is 


produced upon Oath you have a full Proof; 


becauſe you have proved upon Oath a Mat- 
ter which when produced would carry its 
own Light with it, and by Conſequence 
would need no Proof. | 


47 


Bur here it will be objected, that this is Obie gion. 


not the utmoſt Evidence that the Nature of 


= the Thing is capable of, for theſe Teſtimo- 
nies themſelves muſt be better then the Co- 


pies of them. 


To this the Anſwer is, that the Copy upon 
Oath 1s reckoned as an Equivalent ro the 
Thing itſelf ; and the Teſtimony itſelf muſt 


not 
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not be rigidly required, becauſe, ſince theſe 
Matters he for the public Satisfaction, every 
Man has a Right of 'their Evidence, and in 
ſeveral Places they cannot beattheſame Time, 
and therefore the Things themſelves cannot 
be demanded but only the Copies of them. 


Tux firſt Sort of Teſtimonies that are not 
of Record are the Proceedings of the Court 
af Chancery on the Exgliſb Side. 


Tut Reaſon why the Preceedings in Chan- 
cery, and the Rolls of the Court, are not Re- 


cords, is this, becauſe they are not the Pre- 


cedents of Juſtice; for the Proceedings in 
Chancery are founded only on the Circum- 
ſtances of each private Caſe, and they can- 
not be Rules to any other; and the Judg- 
ment there is f ſecundum æquum & Bonum, and 
notq ſecundum Leges & Conſuetudines; and the 
Reaſon why any Record is of Validity and 
Authority is, becauſe it is declarative of the 
Senſe of the Law, and is a Memorial of what 
is the Law of the Nation: Now Chancery 
Proceedings ate no Memorials of the Laws 
of England, becauſe the Chancellor is not 
bound to proceed according to Law. 


Now becauſe theſe ſeveral Proceedings be- 
fore mentioned are not Records, they are by 
Conſequence not ſuchMemorials as are lodged 
inſeparably in any certain Place, but are tranſ- 
ferrable from one Place to another, and there- 


fore may be themſelves given in Evidence. 
+ According to Equity and good Con {cience. According to Laws 

Ki quity and g | þ According to 
I Bills 


£881 1 1 
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Bills in Chancery. 


Taz Bill in Chancery is Evidence againſt Chan. Caſ. 64, 
he Complainant, for the Allegations of ,%1. 22 
very Man's Bill ſhall be ſuppoſed to be 13. Abr. 227. 
Frue; nor ſhall it be ſuppoſed to be pre- Nur. Ch, Rep. 
ecred by che Counſel or Solicitor without the 02. 
arty's Privity, and therefore is Evidence as 
o the Confeſſion and Admittance of the 

FT ruth of any Fact by the Party himſelf; 
nd if the Counſel hath mingled in it what 
not true, the Party may have his Action: 
aut where a Bill is exhibired, and there are 
o Proceedings upon it, then it cannot be 
ien in Evidence, unleſs they prove a Pri- 
i in the Party, for a Man may file a 
ill in another's Name to rob him of his 
Evidence by a ſham Confeſſion; and there- 
ore a Bill filed without any Proceedings chan. Cat. 64, 
pon it has not the Force of an Evidence; 65. 
for no Man can ſuppoſe that the Party did 
itſelf file the Bill, without any Proceedings; 
Wo bring his Averſary to anſwer ſuch Bill 
wc no Uſe to the Party, and therefore 
noſt be ſuppoſed rather to be filed by a 
Stranger to do him an Injury: This is ac- , Sid. 221. 
oounted to ſtand in Point of Credibility in Keb. 230. 
ee ſame Circumſtances, as a Confeſſion by 
Netter under che Party's own Hand where 
o body ſaw the Writing of it, though ſome 
Save ranged it in an inferior Degree, becauſe 
be one is the Party's own immediate Con- 
eon, and the other is only the Counſel's 
raught; yet it ſeems the Allegation in a 
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Court of Juſtice that amounts tothe Confeſſion 3 4 
of any Fact, ought to have more Weight and 
Authority with it then any private Owning. 


Kev. Rep. 780. Ir a Patron ſues a Simoniacal Bond, and 
2 81d. a. the Perſon prefers a Bill in Chancery to be 
a _ relieved, the Bill and Proceedings upon it 
| ſhall be given in Evidence on Ejectment to 
make void the Perſon's Living. 


ANSWERS. 


Ooeb. 326. Axp if the bill be Evidence againſt the 
Complainant, much more is the Anſwer 2. 
gainſt the Defendant, and carries ſtill higher 
Weight of Probability along with it, becauſe 
this is delivered in upon Oath, and therefore 

over and above the ſingle Confeſſion it has an | 
Authority from the Sanction of an Oath. 


Rrockman'sCafe BUT when you read an Anſwer, the Con- 
Trin. Af. 1701. feſſion muſt be all taken together, and you 
— eY ſhall not take only what makes againſt him, 
[ — 7 and leave out what makes for him; for the 
n Anſwer is read as the Senſe of the Party 
himſelf, and if it is to be taken in this Man- 

ner, you mult take it intire and unbroken. 


x Vent. 72. An Infant's Anſwer by his Guardian ſhall 
| 3Med-259 never be admitted in Evidence againſt him 
3 P. Will. Rep. on a Trial at Law, for the Law has that 
Auer ofs feme Tenderneſs for the Affairs of Infants, that 
covert, ſee 3 P. it will not ſuffer them to be prejudiced by 
— — 38. the Guardian's Oath, for the Authority the 
Vern. 6e, 109, Law gives to the Guardian, is for the In- 
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fant's Benefit and not to his Prejudice, and 


tmerefore the Infant cannot be hurt by the 
1 f : 
Guardian's oath. 


AFFIDAVIT. 


Ax 06G0Us to this is a Man's own volun- Brochman'sCaſe 
tary Affidavit, which may alſo be given in apa gs 
Evidence againſt him, but then the Proceed- dtr. 28. 
ings muſt regularly be given in Evidence on 67 3 
which this Affidavit did ariſe, and the Rea- 
ſon why the Proceedings muſt alſo be given 
in Evidence, is to prove the Identity of the 
Perſon, for to prove an Affidavit ſworn is 
not ſufficient, for it may be ſworn by Fraud 


and Contrivance, the Perſon being perſonated 


| by ſomebody elſe, and therefore to brin 


home the Proof to the Perſon, you muit 
prove the Occaſion of the Swearing, for *tis 
not to be thought that any Man without 
tome Occaſion or other would make a plain 
Affidavit. | 


A Bill was brought by Creditors againſt anon Hul. 
an Executor, to have an Account of the per- Vat. 1707. 
ſonal Eſtatez the Executor ſets forth by An- 
ſwer, that there was 1100 J. left by the 
Teſtator in his Hands, and that, coming af- 
terwards to make up his Accounts with the 
Teſtator, he gave Bond for 1000 l. and the 
other 100 J. was given him as a Gift for his 
Trouble and Pains taken in the Teſtdtor's 
Buſineſs, and there was no other Evidence 
in the Caſe, that the 1100 l. was depoſited 
but merely by the Executor's own Oath; 

E 2 and 


\ 
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and it was argued that the Anſwer, though 
it was put in Iſſue, ſhould be allowed, fince 


there is the ſame Rule of Evidence in Equity 
as at Law; and therefore if a Man was fo 
honeſt as to charge himſelf when he might 
roundly have denied it, and no Teſtimony 
could have appeared, he ought to find Cre. 
dit where he ſwears in his own Diſcharge. 


Bur it was anſwered and reſolved by the 
Court, that when an Anſwer was put in Iſſue, 
what was confeſſed and admitted need not 
be proved, but it behoved the Defendant 
to make out by Proofs what was inſiſted 
upon by way of Avoidance, but this was 
held under this Diſtinction; where the De- 
fendant admitted a Fact and inſiſted on a 
diſtinct Fact by way of Avoidance, there he 


ought to prove the Matter of his Defence, 


becauſe it may be probable that he admit- 


ted it out of Apprehenſion that it might be 


proved, and therefore ſuch Admittance ought 
not to profit him ſo far as to paſs for Truth 
whatever he ſays in Avoidance; but if it had 


been one Fact, as if the Defendant had ſaid 


the Teſtator had given him 100 J. it ought 
to have been allowed unleſs diſproved, be- 
cauſe nothing of the Fact charged is ad- 
mitted, and the Plaintiff may diſprove the 


whole Fact as ſworn, if he can do it; 


but it was urged that here the Probabi- 


| lity was on the Defendant's Side, becauſe 
he did not take a Bond for this Sum as 


for the Reſidue; but the Chancellor ſaid there 
was ſome Preſumption in that, but not enough 
A e © 7 1 von ved wie wen "og 
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70 carry ſo large a Sum without better At- 
teſtation. | - 


1s an Information of Perjury, an Anſwer 3 Mod. 116, 117. 

may be given in Evidence ** any Per- * "__ 

bon to prove that the Defendant ſwore it, 14-Raym- 894, 

for the Identity may be proved by many 12 Mee. 511, 

Wy Things out of the Anſwer it ſelf ; beſides 32Med. 74,105, 

e Party is obliged to ſign his Anſwer, and 30 l. Ke. 296, 

ce Perjury may be further illuſtrated by the 2.5 

= Compariſon of Hands, which poſſibly may 119. 
be Evidence in Concurrence withother Proof, 

chat out of the Anſwer itſelf evince the Iden- 


tity of the Perſon. 
Compariſon of Hands. 


Bur that the Compariſon of Hands only 87 Preface. 
ſhould be a Proof in a Criminal Proſecution, 

vas never Law but only in the Time of K. J. 

and the Diſtinction has ever been taken that 

W the Compariſon of Hands is Evidence in 
Civil and not in Criminal Caſes; the Rea - . Hauk, P. e. 
ſon why the Compariſon of Hands is allowed 43. | 
to be Evidence in Civil Matters is, becauſe 1. The as 
Men are deſtinguiſhed by their Hand- Writ- #93 

ng as well as by their Faces, for it is very _=_ 
ſeldom that the Shape of their Letters agree $$. Tr.. 413. 
any more than the Shape of their Bodies, Saen s Tut 32, 
cherefore the Compariſon of Hands ſerves 5% 
for a Diſtinction in Civil Commerce, for the 

Likeneſs does induce a Preſumption that they 

are the ſame, and the Preſumption is Evidence 

Will the Contrary appears: For every Pre- 

ſumption that remains unconteſted, hath the 


E 3 Force 


272. 
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Force of an Evidence, for light Proof on the 


one Side will outweigh the Defect of the Proof 
on the other; but in Criminal Proſecutions the 


Preſumption is in Favourof the Defendant, for 


thus far is to be hoped of all Mankind, that 
they are not guilty in any ſuch Inſtances, and 
the Penalty inhances the Preſumption : Now 
the Compariſon of Hands is no more than a 
Preſumption founded only on the Likenci; 
which may eaſily fail, becauſe they are very 
ſubject to be counterfeited ; therefore when 


the Compariſcn of Hands is the only Evi- 


2 Sid. 418. 419. 
2 Keb. 516. 


2 Sid. 419. 


dence in a Criminal Proſecution, there 1s nv 
more than one Preſumption againſt another, 
which weighs nothing. 


Is an Information of Perjury, the Perjury 


aſſigned was in the Defendant's Anſwer, iba: 


he received no Money, and on Exceptions for 
Inſufficiency the Defendant ſays in a ſecond 
Anſwer, that he received no Money until ſuch a 
Day; and on the Trial on the Information it 
was held that nothing ſhould be aſſigned for 
Perjury that was explained in the ſecond An- 
ſwcr ; for the firſt A nſwer ſhall be charitably 
expounded, according to what appears to be 
the Party's Senſe in the ſecond Anſwer; for 
the Court would rather intend there was ſome 
Overſight in the Draught, and that it was af- 
terwards amended in the ſecond Anſwer, than 


ſuppoſe the Party to be guilty of maniteſt 


and corrupt Perjury. 


WrzRz a Man is ſworn in Chancery, to 
anſwer directly to his Knowledge, Perjury 
25 | cannot 


a 
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the 4 1 
roof Nrannot be aſſigned in any Thing which is not 
the Mithin his Knowledge, as upon his Belief, 
„for ee. for what he ſwears on his Belief is not 
that Nvithin the Compaſs of his Oath. 

and | 

o. Voluntary Affidavit. 

in a 


Tarn is a very great Difference between 
the Evidence of an Anſwer, and that of a2 


rery 
hen voluntary Affidavit. 
Lvi- | 3 EF 
n» Ax Anſwer cannot be given in Evidence mMichzelmas 
er, vichout producing the Bill, becauſe without Term 1714: 
WT the Bill there does not appear to be a Cauſe Roch & Rix 
WT depending; but if there be Proof by the pro- Hanne K 
ury per Officer that the Bill has been ſearched 
1: for diligently in the Office, and cannot be 
for found, there the Anſwer hath been allowed 
ond to be read without a Sight of the Bill; and 
% this Lord Chancellor Broderick allowed, tho 
n ir the Loſs of the Bill was not proved by the 
for proper Officer, but by the Clerk only who : 
"Y wrought in the Office, and ſwore he ſearched 
bly carefully with the Officer and could not find 
be the Bill. | 
for | EY | ES. | 
me Ax Anſwer is proved by ſhewing the Al- Hill. Af. 2700. 
FI legations in the Court, viz. by ſhewing the | 
an Bill which is the Charge, and the Anſwer 
oſt which 1s as 1t were the Defence to the Bill 
and this in Civil Caſes ſhall be intended to be 
ſworn, becauſe the Proceedings upon ſuch 
to Defence are upon Oath : Now lince the Pro- 
ary ceedings of any Court of Judicature within 
the Kingdom are good Evidence in other 


E 4 Courts, 
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Courts, and the Procedings in this Caſe ws 


upon Oath, it follows of Conſec quence, that 
in all Civil Caſes the Anſwer is 70 be taken 
as an Oath, without any further Proof but 
from the Proceedings in the Cauſe. 


8 Bur a voluntary Affidavit is not Part of 
L. &zym 311, any Cauſe in a Court of Juſtice, and there- 
1 nom, TOE muſt be proved to be ſworn ; for if 
893 936 you only prove it ſigned by the Party, the 


2 Vern. 471. - 
56%, cor, 603, Proof goes no farther than to ſuppoſe it as a 


Ch.Pre. 59, 116, Note or Letter, and as ſuch you may not give 
3 Mod, 36. It in Evidence without more Proof, for a 


9 Mod, 666 Note or Letter is a bare Acknowledgment 


17 Mov. 21% under-the Hand of the Party, and this is no 


12 Mod. 136, more, unleſs you prove it to be ſworn alſo, 
510, 359, 342, for it cannot be preſumed to be ſworn, being 
375, 394, 414» not filed as an Oath in a Court of Jouſtice. 
494, $00, 521, 

$55» 565, 579» 


607. ks are the Affidavits made before a Ma- 


ſter in Chancery by the Vendor of the Eſtate, 
in Satisfaction of the Purchaſer, that the Eſtate 
is free from all Charges and lncumbrances, 


Vicary's Caſe in . Action of Covenant brought inſt 

the Exch. two, the Affidavit of one of them was en 
in Evidence as an Acknowledgement of them 
both, becauſe the Acknowledgment of one 
of them where they had a joint Intereſt, was 
to be looked upon as a Truth relating to 
them both, and rag Conſideration of the 
Matter is to be left to the Jury how far it is 
Evidence againſt the other. 


_— that the Copy of an Anſwer may be given 


4 | in 


I 


Tn ſecond Difference between them is, 
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in Evidence, but the Copy of a voluntary 
Affidavit cannot; the Reaſon is, becauſe the 

Anſwer is an Allegation in a Court of Judi- 

cature, and being Matter of public Credit, 

the Copies of it may be given in Evidence 
for the Reaſon formerly mentioned, but a 
voluntary Affidavit hath no Relation to any 

= Court of Juſtice, and therefore is not intitled 

to public Credit, and being a private Mat- 

ter, the Affidavit itſelf muſt be produced as 

the beſt Evidence. | 


| 3 

Bur the voluntary Affidavit of a Stranger phy: 446 
can by no Means be given in Eyidence, be- 57 
cauſe the oppoſite Party had not the Liberty 

to Croſs- examine; but of this in the next 
Section. 


D EPOSITIONS. 


Txz next Thing is the Depoſitions; and 
kere. we muſt in the firſt Place conſider what 
Rank they ſtand in in Point of Credibility; 
and to enlighten this Matter we muſt give 
an Account of their original Uſe; and they 
plainly come over to us from the Civil Law. < "00 
It is very plain that the Parties exhibited wi 
their Interrogatories upon their ſeveral Alle- 
gations, but that the Witneſſes were private- 
= ly examined upon theſe Interrogatories by 
the ſame. Judge that tried the Caule; ſo that 
= the. Courſe antiently among the Romans is 
very different from the modern Pleadings 
of the Chancery, where the Senſe of the 
Witneſs is {tated by the Examiner, on which 
the Chancellor is to judge. | 
5 THAT 
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Dig. Lib 22. 


"A. ., . . de 


Teſt. pag. 728. 


Fides babenda fil Teſtibus, qui & cujus Digni- 


derint. 
_ privately, that the Judge might in the firſt 


in Writing, and then Publication paſſed, 


and that of the Jury, ſave only that this 


the other way the Judges take up the Evi- 


I being ſuddenly interrogated, they give probable Hefevers, and ſuch 


The Law of E vidence. 


 TrarT this which I have mentioned was 
the antient Courſe of the Civil Law is very 
plain from Adrian's Epiſtle to Varus the Le- 
gate of Cecilia, Tu magis ſcire potes quanta 


tatis, & cujus æſtimationis int, & qui ſim- 
pliciter wifi fint dicere, utrum unum eundemque 
meditatum ſermonem attulerint, an adeoque in- 
terrogaveras ex tempore veri Amilis reſpon- 


Now theſe Examinations were firſt made 


Place be poſſeſſed of the naked Fact, and 
the Senſe of theſe Witneſſes was after taken 


that the Judges. might have all due Aſſiſt- 
ance from the Obſervation of the Advocate, 
if he had not ſufficiently compared and 
weighed the Examination ; as the Trials of 
the Civil Law thus ſtood when the Judges 
viewed the Behaviour of the Witneſſes, fore 
is very little Difference between this Trial 


Sort of Trial by Jury is much more ſpeedy, 
and the Evidence is more entire, whilſt in 


dence at one, Time and the Gloſs at the 
other, and ſuch breaking of the Evidence 
may be dangerous to a weak and leſs confi- 
dering Judge; beſides the Judge not being 

* You may the better judge what Credit Witneſſes deſerve, what 


Sort, of what Dignity and Eftcem they are, and who ſeem to ſpeak 
the Truth, and whether they bring one and the ſame conſiſtent Account, 


4; are * to Trutb. 


of 


The Law of Evidence. 
of the Neighbourhood cannot ſo eaſily diſtin- 


guiſh the Credit of the Witneſſes ; and upon 


this Account alſo the Trial- by Jury is pre- 


ferable to the Examination of the Civil Law 


when under the beſt Regulation. 


AnD no Doubt in our Chancery Proceed- 
ings the Witneſſes were formerly examined 


by the Maſters who ſat in the Court to inform 


the Chancery of their Credibility, until Cauſes 


ſo multiplied, that the Maſters were employ- 


ed in other Affairs, and ſo che Examination 


of Witneſſes was left to the Examiners. 


Now ſince this Practice has been uſed, no 
Doubt but that the Credit of Depoſitions 


ceteris paribus falls much below the Credi- 
bilicy of a preſent Examination viva voce, far 
the Examiners and Commiſſioners in ſuch - . 
Caſes do often dreſs up ſecret Examinations, 


and ſet up a quite different A ir upon them 
from what they would ſeem if the ſame Teſ- 


timony had been plainly delivered under the 


ſtrict and open Examination of the Judge 
at the Aſſizes. Ws 


15 | Bur tho? the Depoſitions do fall ſhort of 


Examinations viva voce, yet they ſeem ſu- 
perior to what a Witneſs ſaid at a former 


Trial; for what is reduced to Writing by an 


Officer ſworn to that Purpoſe from the very 
Mouth of the Witneſs, is of more Credit 
than what a Stander- by retains in Memory 
of the ſame Oath; for the Images of Things 
decay in the Memory, by the perpetual 
Change of Appearances; but what is reduced 


' to 
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. Bes 


to en continues' conſtantly the ſame ; 

ſo that we cannot be certain on a verbal At- 

teſtation, but that ſome Circumſtances of the 

| Fact may be loſt in the Recollection. We 

3 | muſt in the next Place fee 1 in what FO De- 
poſitions may be read. 


'Godb. 193, 226 · ift, Tuer may be read hit the Wit- 
2 >tra. 920. f. neſſes are dead; for where the Witneſs is 
34%, living, they. are not the ' beſt Evidence the 
a Nature of the Thing is capable of, and there- 
Salk, 278, 233, fore cannot be read; but where the Witneſs 
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N | 4. 146. is dead, the Gtion is allowable : For as 
6 185 _ Records arethe Invention that perpetuate the 
4 2 Salk. 55 


T. Am 158. Deciſions of Law, ſo are Depoſitions _ on- 
See Hob. 112. ly Method to perpetuate the Memory of- the 
* © dhe Fact, and therefore they muſt be truſted 


„ where the Witness i is not in being. 
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Lil. Abr. po 554; 0 Mod. 9, I 277; Tr. Atk. Rep. 445- 


Godb. 226, 2dly, Wir REA Witneſsis ſou oghtand can't 
A4; be found, you may upon Oath of the Matter 
uſe his Depoſitions for when it doth appear 
by Oath that he e. be found, tis the beſt 
Evidence that poſſibly can be had of the Mat- 
tet; for when a Witneſs is ſought and can't be 
found, he is in the ſame Circumſtances, as to 
the Party that is to uſe him, as if he were dead. 


r 2dly, Ir it be . chat a Witheſs was 
3 fulaned and fell ſick by the Way, his De- 


4 — poſition may be * to be read, ſor in 


231, 305, 319. 
19, 375, 403, 607." Will. Rep. 288, 239, 4 414. 5,887. 25. Will, Rep. 63. 
. Raym. 729, 730, 7346 735. 2 14. Raym. 873, 1166, pid Vern, 1775 
413. Fre. Ch. 6g. Eq. Abr. 227. 2 Stra. 920, Tr. Atk. Rep, 445- 


this 


* 
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this Caſe the Depo of ee Fe the beſt Evidence 


that bly, can and that ee 
what i} e Law requires. : 


Bur Depoſition taken thirty Years ff Chan, Caf. 74, 
were admitred to be read in Chancery, though — 2 
the Parties were not the ſame, in as much as | 
the Cauſe related to the ſame Land, and 
Tertenants were Parties to it, and thol 
Witneſſes are ſince dead, the Plaintiff's Title 
then not a pearing. And this is Ewe | 
ence of th Chancery beyond the fri R 
of the Common 165 and is FTA Fl 5 
the pure Neceſlity, becauſe Evidence ſhould | 
not be loſt; b des, Chancery hath great 
Faith in its own Examiners, that are ſup- 
vom! indifferent Perſons, that do by them- 

lves take the Senfe of the Parties ſo ſtrictly 
that by that Means the Depolitips ſtand the 


fairer to be read 3 at any Time, ute. 


4thly, A Depoſition can't be given in Evi - Her. 472 
dence unit poſton that L oy ty ALY ws 
to the Suit, and the Reaſon i is, bec pe 8 
had not Liberty to to croſs- examine the 7 wy 
neſſes, and, tis againſt natural Juſtice. thee a 
Min ſhould be n ig a Cauſe to mach, - 
he neyer was a Party. | 


sthly, A Man ſhall never Adva 
of a Depoſition that was cs Aran to t 
Suit, for if he cannot be prejudiced by. he 
Depoſition, be thall ver receive. apy. Ad- 
vantage, fr rom it, for Cal's eee 


e ür e e 


BY 


i 
T. Raym. 33 5. 


Cb. Cal. 175. 


Ld, Raym. 735 


Backhouſe and 
Middleton. 


Depoſitions on the Fact in the Cauſe may be 


Man that never was Party to the Chancery 


all the Depoſitions that made againſt him, 


the other Party not being concerned in the 


then are the Depoſitions conſidered as volun- 


the Witneſſes, ſince he would not join the 


Warn the Bill is diſmiſſed, the Rule as 


The Law of- Evidence. 


Proceedings, might uſe againſt his Adverſary 


and he in his own Advantage could not uſe 
the Depoſitions that made for him, becauſe 


Suit had not the Liberty to croſs-examine, 
and therefore cannot be encountered with any 
Depoſitions out of the Caule. 


" Gthly, DzyosiTIOoNs before an Anſwer 
ut in are net admitted to be read, unleſs. the 
Defendant appears to be in Contempt; for if 
a Cauſe doth not appear to be depending, 


tary Affidavits, for unleſs a Suit is ſhewn to 
be commenced, it doth not appear that the 
adverſe Party had Liberty to croſs examine; 
bur if the adverſe Party had been in Con- 
tempt, then the Depoſitions of the Witneſſes 
ſhall be admitted, for then it is the Fault of 
the Objefor that he did not croſs- examine 


Examination of the Witneſſes, 


to the Reading of the Depoſitions is this; 
Where the Bill is diſmiſſed becauſe the Matter 
is not proper for Equity to decree, yet the 
read afterwards in a new Cauſe between the 
ſame Parties, for though the Matter is not 
proper for Equity to decree, yet there was a 
Cauſe properly before the Court, for tis pro- 
per for the Juriſdiction of Equity to conſider 

how 


The: Law of Evidence. 


how. far. the Law ought to be relaxed and 


moderated,” and where there is a Cauſe pro- 
rly before the Court, for howſoever that 
Cauſe be decided, yet the Depoſitions in that 
Cauſe muſt be Evidence, as well as in all 
others. „„ ö 


BuTif a Cauſe in Equity be diſmiſſed for 
the [rregularity of the Complainant, the De- 


= poſitions. in that Cauſe can never be read; as 
where a Deviſee; on a Suit pending by his 


Cha, Caf, 175. 


* 


Deviſor, brings a Bill of Revivor, and ſeveral 


Depoſitions are taken, and then the Cauſe on 
the Hearing is diſmiſſed, becauſe a Deviſce 
claiming as a Purchaſer, and not by Repre- 
ſentation, cannot bring a Bill of Revivor in 
this Caſe, and in a new Original Bill ex- 
hibited, the Deviſee cannot le the former 
Depoſitions; for in the firſt Cauſe, miſtaking 
the Bill that he ought to bring, there was no 
Complaint before the Court, ſince the Court 
doth not allow any Deviſee to complain in 
that Manner by Right of Repreſentation, and 


there being no Cauſe regularly before the 


Court, there could be no Depoſitions in it. 


In Croſs Cauſes in Equity, an Agreement 


was proved in one of the Cauſes, and in 
that Cauſe it was not ſet forth in the Allega- 


tions of the Bill nor Anſwer; in the other 
Cauſe the Agreement was ſet forth in the 
Bill, and not proved in the Cauſe, and an 
Order was obtained before Publication, that 
the ſame Depoſitions ſhould be read in both 


Cauſes; and by the better Opinion this might 
| be, 


v4 
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de, but fincethe Order was before Püblicati- 
on in che ſecand Cauſe, the Defendant had 
Li to croſs examine the Witneſſes on 
which 
the Depofitib 


Ir a Witneſs be examined De bens 45 and 
n . defore the coming in of the Anſwer, the De- 
424, 4 1 fendant not being in Contempt, the Witneſs 
20%. Will. Rer. dies, yet his Depolition ſhall not be read, be- 
Ack. Rev. 450, Cauſe the oppoſite Party had not the Power 
to croſs-examihe him, and the Rule of the 
Common Law is ſtrict to this, that no Evi- 


- ns was to his Advantage. 


dence ſhall be admitted, bur what is or might 


de under the Examination of both Partics, 


> Jon. 64, BUT in ſuch Caſes as theſe, the Way is 


to move the Court of Chancery, that ſuch a 


Witneſs Depoſitions would be read, and if 
the Court ſee Cauſe, they will order it, and 
2 will _ 720 Parties, of 19's to 
ending of fuch Depoſitions, though it 
doth not bind the Cake Nil Prius and 
this is thought juſt, becauſe the Witneſſes are 
examined by the Officers of the Court, who 
are ſuppoſed to favour neither Party, _ 


2 Keb. Rep. 31. PormtrLY they did not inrol their Bill | 
and Anfwer, bat as it ſeems, the Bill was 


leſt looſe in the Office with the Clerks of 
the Office, and were thereby ſubject to be 
boft'; and therefore ancient Depoſition may 
SIREN Evidence without the Bill and 
er. 25 . ' by 


THz 


reicular he pleaſed, and the Sight of 
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Tux antient Practice was alſo, that they — mugphg 


never publiſhed the Depoſitions in the Life- Ack. Rep. 450, 
ame al the Witneſſes, becauſe the Depoſiti- 


ons in perpetuam Ret memoriam, were of no TheCompetency 
Uſe till after the Death of the Witneſſes; but 1 be m. 


this Practice was found very inconvenient, packed, afeer 
becauſe Witneſſes became thereby ſecure in gate chi wie 


ſwearing whatſoever they pleaſed, in as much hare been din 
as they could never be proſecuted for Perjury, Jen” and 8 


the Effect of their Oaths not being known pon the F- 


till after their Deaths. Hardw, Chan- 


| 3 cellor. 3 Tr. 
Atk. Rep. 64 3. but will allow Credit of a Witneſs to be impeached afrer Publics- 
tion, becauſe the Matters examined'in ſuch Caſes were not material to the Merits 
of the Cauſe, yet not here a Commiſſion is to go to foreign Parts, becauſe this 
would introduce a certain Method of Delay, unleſs no Perſon in England em ſwear 
do the Perſons Credit. by Hard, Chan. 3 Tr, Atk, Rep. 648. 
f ; | 1 


cos an Information for Perjury the Depo- — 


ſitions in Chancery ſigned by the Commiſ- e 54- 
ſioners, is not ſufficient Evidence without 
Proof that the Party ſwore them; for there 


Zis no Proof of the Identity of the Perſon, 


but by the er. ror of Hands, which is 
not a ſufficient Evidence in a criminal Caſe, 


for another Man mig ſonate me, and 
thereby ſubje& me to the Penalty of Perjury. 


= - From what has been ſaid it is evident, 87. 446, 


that a voluntary Affidavit before a Maſterin 
Chancery is no Evidence between Strangers, 
becauſe here is no Croſs-Examination, ſince 
there appears to be no Cauſe depending, and 
therefore ſuch Evidence cannot by any Means 
be admitted. | | 


Dxrosrrions in Chancery are not of them- Tr. Att. 4. 


ſelyes Records, but they are Oaths in a Court Fe, | — 


: F 1 
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of Record, and therefore it s a Witneſs 
ſwearing: falſly, may be proſecuted either at 


66 


Common Law, or upon. the Statute, becauſe 


this is Perjury in a Court of Record. 


aK 1 a Man may be indicted for a Ea 
—. Elis. & 4, „ Oath in the Eccleſiaſtical Court, or in the 
> ns. 410. County Court, at Common Law, but not up- 


Ro. Abr. 46. on the Statute, for the Statute expreſly men- 
ab. tions thatit is a Court of Record, in which the 


Coat, Perjury muſt be committed, to become pu- 

by. a6. ru sy niſhable within that Law ; but a Perjury may 

be puniſhed at Common Law in any Court 

that bath Authority to examine the Cauſe in 
Relation to which the Perjury is committed; 

for it were prepoſterous that they ſhould give 


- - a Court Authority to examine upon Oath, 


and not to puniſh the Violation of that Oath ; 
but it ſeems if the Court hath no Authority 
to examine the Cauſe, then ſuch Perjury can- 
not de puniſhed, for an Oath taken Coram 
rr hi Judice, is no Oath in Law, for the Law 
cannot take any Notice of an Oath, but where 
it gives an Authority to give an Oath, for 

if there be no lawful Power to tender anQath, 
it is but an inſufficient Swearing, for an Oath 
not taken by lawful Authority, muſt. be an 
Oiath not regarded by the $444 and there- 

fore not puniſkable, as the lawful Oath is. 


: Sid, 45% Dxxrosrrioxs taken in the Spiritual Court 
.nl. in a Cauſe relating to Lands cannot be read, 
Cro. Jac. 463. becauſe they are no Oaths at all, in as much 


as the Spiritual Courts have no Authority to 


take Depoſitions relating to Lands; but it 


ſeems they may be read when taken in a 


Cauſe 
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Cauſe in which they have Authority, as far 
as relates to that Cauſe, in as much as theſe 

are lawful Oaths, and a Man may be indicted 


for the Violation of them, though they be 
not Oaths in a Court of Record. ery 


A Man aſſumes, that in Conſideration Mos. 266. 
the Plaintiff would bring two Witneſſes to ES 
ſwear to his Debt, before a Juſtice of Peace, 
he would pay it, and ſays that he did 
bring two Witneſſes, and this Oath, though 
extrajudicial, and though the Juſtices had no 
Authority in the Matter, was held a good 
Conſideration, for the Oath tending to a De- 
ciſion of the Right was not held to be con- 
trary to the Law of God, and therefore the 
Parties might aſſume upon that Conſidera- 
tion, but it 1s not ſuch an Oath as the Law 
takes Notice of to puniſh as Perjur yx. 


| Decree. Sentence in the Spiritual Court. 

A Decrxe in Chancery may be given in : 237+ __ 
Evidence, and ſo may a Sentence in — Ec- — — 
clefiaſtical Courts, for their Judgments muſt 276117. *%- 
be of Authority in thoſe Caſes, where the 10 Mad. 42, 43, 
Law gives them a Juriſdiction z for it were 1 
very abſurd that the Law ſhould give them Vers. 53, 413. 


n +» aVern.q71 591. 
a Juriſdiction, and yet not ſuffer what is 547, 555 603, 
Ld 


done by Force of that Juriſdiction to be b. 197. 
full Proof, for that were to ſuppoſe they 353, 966. 
were incompetent Judges, where they had F. Will. Rep. 
iſdi . « T2 415. 
Jur ic 8 Mod. 75, 187, 
7 3 322. 9 Mod. 66. 
11 Mod, 210 to 212, Gilb. Eq. Rep. 2, 203, Kc. 12 Mod. 24, 85, 136, 215, 
131, 305, 310, 319, 339, 342» 543, 375, 394» 474, 494, $00, 521, 555, 565, 579, 
907. Stra. 93, 162, 308. Sec Barnard, K. B. 243. 2 Stra. 960, 1151, 1242. 
2 Rol. Abr. 679. Wilf. Rep. K. B. 124, 125, Caf. Temp, Hardw. 12. A Sen- 
tence of Divorce in the Eeeleſiaſtical Court, pleaded on a Proſecution for Bigamy, in 
the Houſe of Lords rejected, after adviſing with the Judges, Dutcheſs of King /ton's 
Trial in 2x Vol, State Trials, Edition 1776. 7 
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T2 Mod. 318. 
See Stra. 161. 
Barnard. K. B. 


243+ 


4 St. Tri. — 
to 272. 

2. Hawk P. C. 
430. ſect. 9, 12. 
2 Kcb. 384. 


The Law of E vidence. 


EVIDENCE. 


Aarne Way of perpetuating the Teſti- 


mony of a Perſon deceaſed, I ſhall here add, 
and that is by giving the Verdict in Evi- 
dence, and the Oath of the Party deceaſed; 
where you give in Evidence any Matter 
ſworn at a former Trial, it muſt be between 
the ſame Parties, becauſe otherwiſe you diſ- 
poſſeſs your Adverſary of the Liberty to 
croſs- examine; beſides otherwiſe you cannot 
regularly give the Verdict in Evidence, and 
where you cannot give the Verdict in Evi- 
dence, you cannot give the Oath on which it 
was founded, for if you cannot ſhew there was 
ſuch a Cauſe, you cannot ſhew that any Per- 
ſon was examined in that Cauſe, and without 
ſhewing there was a Cauſ-, no Man's Oath 
can be given in Evidence, in as much as 
that appears to be a voluntary Affidavit. 


'Wrar a Man himſelf that is living bas 


Gta at one Trial, can never be given in 
Evidence at another Trial to ſupport him ; 


though what the Witneſs has id in Diſ- 


courſe, may be given in Evidence, to ſup- 


port him; becauſe the ſame Oath at another 


Trial is no Evidence of the Truth of any 


Man's Swearing; for if a Man be of that ill 


of the Cauſe in Queſtion, is good Evidence 


Mind to ſwear falſly at one Trial he may 
do the ſame on the other, on the ſame In- 


ducements; but what a Man ſays in Diſ- 


courſe without Premeditation or Expectation 


to ſupport him; but if a Man hath ſworn 


at one Trial different from what he hath at 


a, another 


5 
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another, this is good Evidence as to his Diſ- 
credit. 7 


On an Appeal of Murder, the Appellant 
cannot give in Evidence the Indictment, and 
what a Perſon deceaſed ſwore at the Trial; 
for in this Caſe we have already ſhewn that 
the Indictment cannot be given in Evidence 
againſt the Defendant, and by Conſequence, 
the Oath cannot be given in Evidence on the 
Indictment; beſides the Appeal is tried as a 
new Cauſe, and therefore it is neceſſary to 
have his Accuſers Face to Face. 
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2 Sid, 32 5. 

2 Hawk. P. C. 
430. ſect. 8. 

2 Ri), Rep. 460, 


461. 


See 2 Keb. 384. 


Ir the Indictment be given in Evidence Sid 325. 


for the Priſoner, and the Oath of a Perſon 
deceaſed, the Account of that Oath muſt be 
upon Oath, for there is no Reaſon that the 


Indictment ſhould be given in Evidence for 


the Priſoner to prove he was once acquitted 


of the ſame Fact, and in Favour of Life 


none of the Evidence ought to be loſt, but 


then the Accout of that Evidence ought-to 
be upon Oath, for nothing can be given in 
Evidence as an Oath bur upon Oath. 


In an Information of Perjury on a Trial 
in Ejectment, on Not guilty, the Defendant 
inſiſts that what he ſwore was true, and to 
prove the Perjury, one was produced to 
prove what a Perſon deceaſed {wore at the 


T. Raym, 170, 


former Trial in Ejectment; and this was al- 
lowed to be good Evidence, becauſe ir doth 


not go to the Proof of the Charge itſelf, 
that the Defendant ſwore, bur only to the 
Falſity of the Fact that was ſworn, and they 
would have had it that the Charge itſelf which 


* con- 
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conſiſts in the Proof, and what the Defendant 
ſwore, might be directly proved by ſuch 
Evidence, as are croſs- examined by the De- 


fendant, but the Falſity of the Fact which 


the Defendant ſwore to, may be made out by 
any other Proof, becauſe in this Caſe you 
muſt give the Verdict in Evidence to prove 
the Perjury, in as much as the Cauſe in 
which the Perjury was committed, muſt be 
ſet forth in your Information, and by Conſe- 
quence be proved on your Iſſue, and when 
you have proved that the Defendant ſwore in 
the Cauſe, you may ſhew the whole Matter, 
viz, how his Teſtimony ſtood oppoſed by the 


Evidence of the Party deceaſed. 
Of the Proceedings in the Spiritual Court. 


THrtst Proceeding are in Caſes Matrimo- 
nial and Teſtamentary, and all other Eccle- 
ſiaſtical Cauſes. How theſe Courts gained the 
Juriſdiction in Cauſes Teſtamentary, which 
was Originally of ' Temporal Conuſance, is 
not here to be conſidered further than is 
neceſſary to determine the Weight of Cre- 
dibility that is to be given to their Sentences: 
The Way of authenticating Teſtaments by 
the Civil. Law was this: The Teſtator and 
his Witneſſes ſubſcribed the Will, bound it 
up and ſealed it with their Seals, which, 
after the Deceaſe of the Teſtator, was opened 
in the Preſence of the Prætor, and he deli. 
vered Copies of the Will, and kept the Ori- 
ginal in a Public Treaſury; and from hence 
It is, that the Spiritual Court keepsſthe original 
Will, and does give out the Probate, which 


is but a Copy of the Will, under their Seals. 


Bur 
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h Bur originally, among the Germans, the 
Goods as well as the Feud itfclf belonged 


h to the Lord; afterwards it was thought fit 
that the Feudary ſhould diſpoſe of them, and 
then the Will was proved in the Country © 
Courts before the Alderman and Biſhop, and 
if any Man died inteſtate, they were diſtri- 

buted among his Kindred; but after the 
Conqueſt, the Probate of the Will and the 
Commiſſion of Adminiſtration was. indulged 
to the Biſhop, who never had it in the 

Times of the Empire, under Pretence, that 
the Proviſion would be better made for the 
Souls of the Deceaſed, but if they had ex- 
ceeded their Commiſſion, they had plainly 
no Authority, and therefore they mult con- 
fine themſelves to the Bequeſt of the per- 
ſonal Eſtate, for the Feud was not deviſeable 
until the 32 H. 8. for Reaſons mentioned in 
another Place. N 


WII 

Tux RETORE if a Man deviſe Lands by Renu. Ab. 7 
Force of the Stat. of Wills, or by Cuſtom, 
the Probate of the Will in the Spiritual Court 
cannot be given in Evidence, for all their 
Proceedings, ſo far as they relate to Lands, 
are plainly Coram nan Fudice, for they have 
no Power to authenticate any ſuch Deviſe, 


© and therefore a Copy produced under their 
Seals, is no Evidence of a true Copy. 


Bur the Probate of the Will is good Evi- Rel. Abr. 678. 
dence as to the perſonal Eſtate, and they 
are the Records of that Court, and therefore a 
Copy of them under the Seal of that Court 
F 4 muſt 
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muſt be good Evidence; and this 1s ſtill the 
more realonable, becauſe it is the Uſe of the 
Court to preſerve the original Will, and only 
to give back to the Party the Copy of that 
Will under the Seal of that Court. 


Wur kk a Perſon in Ez ectment would 
prove the Relation of F Aer and Son by 
his Father's Will, he muſt have the original 


Will. and not the Probate only, for where 


the Original is in being, the Copy is no Evi- 
dence, and the Probate is no more than a 
true Copy under the Seal of the Court, of a 
private Inſtrument, and the Law, which ſeeks 
the beſt Evidence, will not allow of the 
Copy only ; beſides this is not proved to be a 
true Copy, for the Seal doth not prove the 
Truth of the Copy, unleſs the Suit related to 
the perſonal Eſtate only. 


Bur the Leidger Book is Evidence in ſuch 
à Caſe, becauſe theſe are not conſidered 
merely as Copies, but they are the Rolls of 


the Court itſelf, and though the Law doth 


not allow theſe Rolls to prove a Deviſe of 
Lands where the Claim is by the Words of 


the Deviſe, for the Reaſons already given, 


et when the Will is only to prove a Rela- 
tion, the Rolls of the Spiritual Court, that 
have Authority to enrol all Wills, are ſuffi- 
cient Proofs of ſuch Teſtament ; for if there 
be ſuch a Teſtament as appears by the Rolls 
of that Court, the Relation is proved, for 


that there is ſuch a Will doth not appear by 


the Copy of the Will, in as much as the 
Copy | is not 00 Evidence of an 9 
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becauſe the Law admits nothing to be read 


that imphes better Evidence. 


Bur the Copy of the 1 Book was 


not allowed to be read in this Caſe, becauſe 


common Practice had prevail'd that it ſhould 
not; though my Lord Holt ſaid that ſince the 
Original would have been read as a Roll of 
the Court without further Atteſtation, it was 
fit the Copies ſhould be read, and that the 
Practice ſhould be altered; the Practice 
ſeems to be founded on the Miſtake, that the 
Leidger Book is read as a Copy, and fo the 
Copy of that is but the Copy of a Copy, 
whereas the Leidger Book is read as a Roll 
of the Prerogative Court. 


\ 


Ir a Suit relating to a Perſonal Eſtate, the T. Reym 0 
Probate of the Will under the Scalof the 84 159. 
Court is ſufficient Evidence, and no Evi- Ee. 8 
dence contrary to it can be given, that ſuch 343, ö 2 
Will was not the laſt Will and Teſtament gn 150. 
of the Party deceaſed, for the Spiritual Court Ld Raym. 262, 
are the proper Judges of what is, and what 8 Cl. 

is not the Will of the Teſtator, and ſince zzs, 

the Authority of judging is committed to 

them, the Temporal Courts are bound by 


their Judgments, 


Bur the adverſe Party may give in Evi- 7- — 494 


dence, that the Probate is forged, becauſe 2 Std. 359. 
ſuch Evidence ſuppoſeth that the Spiritual 


Court hath given no Judgment, and fo there 


is no Reaſon for the Temporal Court to be 
concluded, ſince the Spiritual Court hath 
made no Judgment in this Matter, for a 


forged Probate is none at all, 4 
; 0 
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T. Rm. 4% So they may alſo give in Evidence, that 
244. 1 ſuch Probate was obtained by Surprize, for 
that is as much as to ſay, that the Spiritual 

Court hath made no legal Deciſion in the 

\ "Matter, and therefore that the Temporal 

Caurt ought not to be concluded by their 


Authority. 


N. 3599 80 if Letters of Adminiſtration BZ themed 
under Seal, you may give in Evidence, that 
- they were revoked ; for this is in Aﬀirmance 
of the Proceedings in the Spiritual Court, 
and doth not at all controvert the Righteouſ- 
neſs of their Deciſions, | 


Mod. 117. A WILL that hath partly the Form of a 
ent. 257. 


Keb. 310. Will, and partly the Form of a Deed, may be 


be z Dave. given in Evidence as a Will, for if the Intent 
When? Reisens Of the Party ſhall ſufficiently appear to make 


allowed to be a Diſpoſition after his Deceaſe, the Informa- 
read of the Teſ-  - | . 4 + What” * a 
:xtor's Declara- tion of the Words ſhall not vitiate it. 
tion, that the | | 

Legazee”s Advancement ſhould be an Ademption of his Legacy. 3 Tr. Atk. Rep. 77. 


Keb. 40,117  WhrrE a Will remains in Chancery, by 
Order of that Court, a Copy may be given 
in Evidence, for then it becomes à Roll of 

that Court, and by Conſequence a Copy of 
„ ſufficient Evidence. See more of Wills 
after. ; a | | 


Of the Public Matters that are not Records. 


Tur Rolls of the Court Baron or the Co- 
pies of them, for they are Courts of Juſtice, 
though they are not of Record, | 

Tur 
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Tas 8 Rolls are 1 or 3 Hill, * 1701. 


Copies of them, for they are the Public 
Rolls, by which the Inheritance of ev 


Tenant is preſerved, and they are the Roll 
of the Manor Court, which was antiently a 
Court of Juſtice relating to all re 
within the Diſtrict. . 


Tux Regiſter is good Evidence, or a Copy ibia. _ 


of it; the Regiſter began in the 30 of H. 8, 84. 37. 


by the Inſtigation of the Lord Cromwell, who 3 2 


at that Time was veſted with all the Autho- 1 4 
rity that the Popes e. formerly had, pl. 11. 
under the Title of Vicar General to the King, 1 
and all Wills that were above the Value of Salk. 281. 
two hundred Pounds, were to be proved in 4. 86. 
this Court; and therefore it ſerved his Pur- 
ſe to ſet on Foot a Regiſtry of all Perſons 


that were chriſtened and buried, and this might 


be very well appointed by the King's Autho- 
, rity, as ſupreme Head of the Church, ſince 


Chriſtening and Burying are Eccleſiaſtical 

Acts; and when a Book was appointed by 

public Authority, it muſt be a public Evi- 

dence ; this was afterwards confirmed by the Godol. 164. 
Injunction of Edward VI. and the particular 
Manner of Regiſtering appointed, as that the 
Regiſtering ſhould be in the Preſence of the 


| Parſon and Churchwardens on Sunday, and 2 Str. 103. 


that the Book ſhould be kept locked in the 
Church, to which the Vicar and Church- 
wardens are to have Keys. 


An Indictment for entring a falſe Marriage . m 
in the Regiſter Book; and the Defendant Fer 


c. 33. ſect. 16, 
fined iy the above Of- 
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2 fined two hundred Marks; for ſince the Re- 


in the Regifter giſter is public Evidence, it muſt be guarded 
Book, and feveral by the Law, that it be not counterfeited. 


others relating 


thereto, therein \ 
particularly mentioned, are made Felony without Benefit of Clergy, 


Palm. 4272 Tux Pope's Licence without the King's 
has been held good Evidence of an Impro- 


priation, becauſeantiently the Pope was held 


to be Supream Head of the Church, and 
therefore the Pope was held to have a Diſpo- 
ſition of all Spiritual Bencfices with the Con- 


currence of the Patron, without any Leave of 


the Prince of the Country, and theſe antient 

Matters muſt be admitted according to the 

Error of the Times in which they were tranſ- 

rem 33. acted. A Pope's Bull is no Evidence on a 
General Preſcription to be diſcharged of 

Tithes, becauſe that ſhews the Commence- 

ment of ſuch a Cuſtom, and a General Pre- 

ſcription ſhews that there was no Time or Me- 

mory of Things to the contrary, ſo that the 


Bull doth itſelf contradict ſuch Preſcrip.ion. 


Palm. 33, _ Bor the Pope's Bull was Evidence on a 
Spiritual Preſcription, when you only lay the 

Lands belonged to $6: Monaſtery as was 
diſcharged of Tithe at the Time of the Diſ- 


ſolution, for then they continue diſcharged 


by Act of Parliament. 


Hob. 188. Ir the Queſtion be, whether a certain 
The Evidence of 


„ neebbouring Manor be Antient Demeſne or not, the Trial 
Maoor, mall not ſhall be by Domes-Day Book, which ſhall be 


in general be. , inſpected by the Court. Antient Demeſnes 


the Cuſtoms of are the Socage Tenures that were in the 


another Manor * 
becauſe each * | Hands 


m_ ©, Led ... 
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Hands of Edward the Confeſſor, and which ie be gove.ned 


by its own, But 


William the Conqueror in Honour of him en- jr is got ſo uni- 
dowed with ſeveral Privileges : Domes-Day verſal, as not to 


: de varied in ſome 
Book was a Terrier or Survey of the King's Infazces: for in 
Lands, which was made in the Time of the 3 _ 
Conqueror, and which aſcertains the particu- of Law have d- 


lar Manors which had this Privilege, — era 
Profits of Mines, 


&c, out of other Manors, where they are ſimilar, to explain the Cuſtom of 
Manor in Queſtion, by Hardw, Chan. Vr. Atk. Rep. 198. 1 * the 


| / 
To know whether any Thing be done in Tem. Paſch. 
or out of the Ports, there lies in the Excbe- __ 
quer a particular Survey of the King's Ports, : 
which aſcertains their Extent. | 


Ax old Terrier or Survey of a Manor, por te Form 


fi ſtic | or r ſee 2 Burn's 
whether Eccleſiaſtical or Temporal, may be ome, 


given in Evidence, for there can be no other Sarey of a Re- 


Way of aſcertaining old Tenures or Boun- ligiovs Houſe 
TE taken in 1563, 


daries. f | allowed good 
| Evidence to 
prove the Vicar's Right to Tithes, Wilſ. Rep. B. R. 170. 


Ax old Map of Lands allowed Evidence, Yates«nd Harris, 
where it came along with the Writings and H. Af. 1702. 
agreed with the Boundaries adjuſted in an 


antient Purchaſe. 


Ir Copyhold Rolls make mention of a Jenkins end 
Surrender to the Uſe of the Tenant's laſt Baker, per 
Will, and then admit A. as Deviſee to the “ 7s. 
Will, this was ruled to be no Evidence of the 
Seiſin or Title of A. without the Will itſelf, 
becauſe the Land doth not paſs by the Sur- 
render without the Will itſelf, and therefore 
the Will muſt be ſhewn as the beſt Evidence 
of 4.'s Poſſeſſion and Title. 
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DEEDS. 


Ws come now, in the ſecond Place, to that 
which is only private Evidence between Par- 
ty and Party, and that is alſo Two-fold, either 


Deeds, or other Matters of an inferior Na- 
ture. 


aſt, Or Deeds; and here the General 
- Rule is, that where any Perſon claims by a 


Deed in the Pleadings, there he ovght to 


make a Profert of it to the Court, and where 
he would prove any Fact in Iſſue by a Deed, 


in both Caſes the Deeds themſelves mult be 
ſhewn. 


The Deed conſiſts of three Things. 
1ſt, Or Sealing by the Parties. 


2dly, Or Delivery to the Party to whom 
the Deed is made. 


zdly, Or a 2 transferred, or Obliga- 
tion created. | 


iſt, Tur Seal was very antient in the 


Roman and Grecian Governments, and from 


them it came to the Northern Nations, 
who antiently paſſed all Manner of Right, 
by the actual Tradition of the Thing itſelf ; 
the Seal followed from the Invention of 
Coins, and is a Derivation from the ſame 
Convenience; for as Coins were invented as 
Tickets, to facilitate the Exchange of all 

Manner 


Q 
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Manner of Commodities, fo when Coin was 
wanting, or not ready for Payment, Tickets 


were given by Impreſſion in Wax, and theſe 


paſſed inſtead of the Coin itſelf, and theſe 
Impteſſions were made with great Diſtinc- - 
tion, for they contained the Arms or ſome 
notorious Symbol of the Perſon contracting; 
now. when ſuch Diſtinctions were taken up 
and found of Uſe, they were at laſt required 
in the authenticating of all Manner of writ- 


ten Contracts, and from hence the Law grew, 


that there could be no ſolemn Contract with- 
out the Diſtinction of the Seal. 


2dly, TRR Delivery was always a ſolemn 
Sign uſed by the Northern Nations, in tranſ- 
ferring of Right, and as they antiently de- 
livered the Thing itſelf, and by that Delivery 


made the Alienation; ſo when Contracts 


took the Place of things themſelves that 
were to be delivered, they annexed the So- 
lemnity to the Contract, and the Contract 
was compleated by the Delivery, and from 
thence it became neceſſary that a Delivery 
ſhould be made of all Contracts. 


3dly, In every Contract there muſt be 


ſome Right transferred, or Obligation creat- 


ed, and therefore there muſt be apt Words 
to ſhew what Right was transferred, and to 
whom, to ſhew what Obligation was created, 
and to whom, and the Senſe and Significa- 
tion of the Words muſt be expounded by 
the Law, ſince it is the Province of the 
Law, to determine the Forms and Solem- 
nities, and Operation of all Manner of 0 
oz tracts 
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acts; for the Operation and Effect of a 


Contract, cannot be determined but by the 


Rules of Law, that are appointed as the 
Meaſures of transferring Right, and of cre- 
ating Obligations; and without ſuch ſtated 
Rules in every Society, no Man could be 
certain of any Property, for then the Senſe 


of the Contract muſt be at the Mercy of the 


Judge or Jury, who might conſtrue or re- 
fine upon it at Pleaſure. 


Trtre muſt therefore be a Profert made 


of all ſolemn Contracts in any Action found- 


ed on ſuch Contracts. | 
"rt, For the Security of the Subjett that 


what Right 1s transferred, or what Obliga- 


tion is created, might be judged of accord- 
ing to the Rules of Law. 


* 2dly, Becavse all Allegations in a Court 
of Juſtice, muſt ſer forth the Thing de- 
manded ; now the Thing demanded cannot 
be ſet forth without the Inſtrument ſhewn, 
upon which the Demand ariſes, for ſince the 
Demand is by the Inſtrument, there can be 


no Demand at all, without ſhewing that from 


which it ariſes. 


Tuzxzroꝶ E Parties to a Deed, cannot 
found any Claim without ſhewing a Deed to 


the Court. 
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The Law of Evidence, 81 


Nox can Priyies in Eſtate take any Ad- 10 207- 


10 Co. 92. 


As if there be the Tenant for Life, Re- mia. 9% 
mainder in Fee, and there be a Releaſe to 
him in Remainder, Tenant for Life cannot 
take Advantage of it without ſhewing the 

Deed, for ſince the Right paſſed 3s by 

the Deed, to ſay any Perſon releaſed without 

Deed, will not be a good Plea, © 


Wrzn a Man ſhews a Title in himſelf, 6 Co. 38. a. 
every Thing collateral to that Title ſhall be 
intended, whether it be ſhewn or not, for tho 
the Law requires an Exactneſs in the Deri- 
vation of the Title, yet when that Title is 
ſhewn, the Law will preſume all Collateral 
Circumſtances in Favour of Right ; for when 
lawful Conveyances, which are made with 


Care, and on Conſideration, do appear, it 


would create too great Nicety to require an 


1 


Exactneſs in the ſhewing of every Collateral 
Matter, and would tend to the intangling of 


Right with roo many Difficulties, and there- 
fore by the Beni nity of Juſtice, they ſhall 
be intended: Beſides | 


a Matter collateral to 


| 5 Tg, is what doth not enter into the Eſ- 


* 
* 


ncę or bei g of a Title, but ariſes Aliyndf, 
ſo that there muſt be a good Derivation of 


your Right without it. : 


As when a Man declares of a Grant or co. Lit. 4103 


A ff of + EET 5 . 7221 b * SeeS . 
intended ; for when a Title is ſhewn to 4 Au c.16. 
the Manor, Attornment of the Tenant which 9 
is collateral to that Title, ſhall be intend- of Tcoants are 


ed taken away. 


Körne of a Manor, the Attornment ſhall Cro. Fl. 401. 


FH 
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ed till the contrary is ſhewn on the other 
— 2 * 80 
So in Treſpaſs the Defendant conveys the 


Houſe in which, Fc. by Feoffment from J. S. 
and juſtifies Damage Feaſant ; the Plaintiff 


replies, that J. S. before the Feoffment, made 


a Leaſe to J. N. who aſſigned to him; the 
Defendant rejoins, that the Leaſe was made 
on Condition, that if J. N. aſſigned over 
without Licence, by Deed from J. S. that 


then F.S. ſhould re-enter; the Plaintiff ſurre- 


Joins, that J. S. did give Licence by Deed, 
without any Profert of the Deed, and yer 
this Surrejoinder was good, becauſe the Plain- 
tiff's Title was by Aſſignment of the Leaſe 


from J. N. and conſequently the Licence from 


J. S. is but a Matter collateral to the Aſſign- 
ment, and by Conſequence the Deed muſt 
be intended to be well and legally made, tho 
it be not ſhewn to the Court. 


Bor if the Matter be collateral to the 
Plaintiff's Title, then there is another Diffe- 


rence, and that is where the Deed is neceſſary 


*-x proviſione hominis, and where it is neceſſary 
Tex inſtitutione Legis for where the Deed is 


neceſlaryT ex inſtitutione Legis, there you muſt 


ſhew it, for 1t is repugnant that the Law 
ſhould require a Deed, and not put you to 
ſhew that Deed when it is made; as if you 
are obliged to ſhew the Attornment of a Cor- 
poration, there you muſt ſhew a Deed, in as 
much as corporeal Bodies, by the Rule of 


* By the Proviſion of Man. + By the Inflitution ers 
| . a the 
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the Law, cannot act but by corporeal Inftru- 


ments; for the Body conſiſts in Agreement 


and Union, by Creation of Law by Patents 
or Inſtruments under Seal, and there is no 
Act of the Aggregate Body, but in the ſame 
Manner, ſo that there can be no Attornment 
without a Deed, and the Law cannot allow 
the Attornment of ſuch a Body without it, 


* 


therefore no Attornment is ſhewn unleſs a 


Deed is ſhewa alſo. 
Bur 1 a Deed is neceſſary Ex provi- 


one hominis, there when it is collateral, as 
in Caſe of the Licence before- mentioned, it 
need not be ſhewn, for the Private Act of 
the Parties ſhall not controul the Judgment 


of the Law, that intends all ſuch collateral 
Matters without ſhewing. 


TukRRE is a Difference to be taken be- 


tween Things that lie in Livery, and Things 


that lie in Grant, for Things that lie in Livery 
may be pleaded without Deed, but for a 


Thing that lies in Grant, regularly a Deed = 
muſt be ſhewn. | | 


iſt, Or Things in Livery, it is to be 


known that Livery was the antient Convey- 


- ance, which was a Solemn Delivery of Land 
in Right of the Inhabitants ; and becauſe this 


was done Coram paribus Curie, and the Te- 
nant ever after reſided in the Poſſeſſion, it 


was "reckoned the moſt notorious Way of 


Conveyance; and ſince this was the antient 


Gotbick Way, and becauſe they reckoned it 


of itſelf moſt manifeſt the Solemnies of a 
Deed were not neceſſary. 6 
G 2 AND 


© 
85 9 


8 
. 


— 


2 Rol. Abr. 682. 


m. 


9 — 


% 


De Lor of Evipence. 


7 8 t herefore a Man m ay plead, thar 7. . 
infeo! e im My 5 fayiog 7 "Indentitrani, 
and) t Ive the Indenture in Eviden be. 
cauſe the Indęnture is not the Feoffinenr, 
but the. 'Feo ment is made the Livery, 
ang by Fat only the Party is ipveſted 505 


"the Feud, and the Indencure is bes vi- 


dence of ſuch F coffment. 


FI if a Man pleads, that J. F. hath in- 
feoffed him per Fait, whether a Man ay 
piiphp a parol Feoffment in Evidence, hath been 
omably doubted, 'becauſe he has bound 
himſelf op to a 'Feoffment by Deed, and if 
the Jury have ( nly Evidence d fa parol coff. 
ment, and Jes 500 the Ifive, that the | Decd 


may be uſed by way of Eftoppel ever after, 


Where in Truth there was no Tuch "Deed: 


» Bol Abr, 682. So a Pe miſe m oy made within Deed, 


"as Spa Pe as = for here che 
feſides 1 e nd the * 
did Wey o N Kobefz 1 65 


Evidence, for che denture 


Ceo. Lit. 352. 


e 


a J Nan m Shoe, Dethil 
without Deed, and give the Ine cult i 


an Evidence of the Contract 

dec ' whether thete ere ant 
but if the Demiſe ef | b ele 7 

dab 4 e thät they Could noe Ker 


F eh mile in Ke in Eyidence. | 8 

err alſo is an Eſtor 1 and f 5 
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| Pie is cbeld 


Livery and Seiſin gf the Plaintiff, the Plain- Li. 5. 365. 
= 3 reply tt af the Livery 


ihe Pint is eſtopped to deſtir His on 
Sener T7 


1 be eſtopped from finding tlie Trath - a 


Thy Frb of Bol as Fs 
E tang the. otbriet — tie c 

nifies ttled ** g er. 5 
if Poffdmbn, 50 ghe to BY Bela as 


wan e 4 Man iS OY 
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fraſfelf ig che Author, or from achin, 
Tere Le 


Weber ir 150 Deſendant pleluy” Ibid. 225. 


olleſions.” wag 


* 


dondi- 8 1 
iohul, withour ſhewin (he Deed. ih 28 reer 


Lively by a naked Ar ment and pater Evi 
dende ody. 


Bur the Jury are no eſto d on \ the er 2 226. 
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tog Feofftenr, 9085 the 257 

che voy E86burfigod that dre 19 bog 76 % 

the Henley, aq they ate Worn 

* 2} Par ditendam, and” therefore they 


5 Matter, and by, Conſequence may ex- 
bt the Condition en the Fevineht. © | 


bt che Us 6f thi Solemnities be 
Men of the Colihiry hath' ceaſed, 2M 
ſtcret Liveries, only in the Pre. ; 
Wo Wines, therefore the Statut 
of bs 7 d P q Petites hath Eriacted, chitnd 
11 77 5 ig of Freetiolt; of 
999 05 Ars, or undertain Intereſt 
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ed, or ſurrendered, unleſs it be by Deed or 
Note in Writing, under the Hand of. the 
Party or his Agent thereunto lawfully autho- 
rized in Writing, or by Act and Operation 
of Law, fo that by this Statute the Cere- 

mony of Livery only is not ſufficient to paſs 


| Eſtates of Freehold or Terms for Years ; but 


it is not neceſſary to ſet forth ſuch Contract 
on the Pleadings, for they are as they 1 were 


5 former] 77 Feeffavit ei Dem: A. 


4 Man may plead a Condition to deter- 
mine an Eſtate for Years, without Deed ; 
for this begins without any Livery, and 
therefore the Party is not eſtopped by any 
notorious Ceremony from averring the Con- 
dition. 


: Bur where a Man ſets out a Feoffinent, 
the other. Party may re ly, that it was by 
Deed, and ſhew the Condition, for then there 
is an Eſtoppel; and ſo the Matter is in equal 
Balance, and therefore muſt be determined 
e to Truth. | | 


' 2dly, Or Things lying i in "Gina and theſe 
are all Rights, as Fairs, Markets, Advow- 
ſons, and Rights to Lands, where the Owner 
3s out of Poſſeſſion; and theſe being Rights, 
they cannot poſſibly paſs by Inveſtiture of the 
Poſſeſſion, becauſe they cannot poſſibly be de- 
livered over nor poſſeſſed, and therefore they 
muſt paſs by the next Sort of Grants that 
holds the Second Place, in Point of Solemni- 
ty, and that is by Grant under the Hand and 
Seal of the Party. 


Now 


The Law of. n — 


x Now: a Perſon that claims. any 4 * u. 
ing in Grant,. muſt ſhew his Deed from the | 
Party that had the Original Grant, or other- | 


on 
re- wiſe he muſt preſcribe in the Thing he pre- 
aſs tends to, and the Preſcription being ſup- 
ut poſed immemorial rien the Place of tie 
ict Grant. | 1 
re 
Hsx alſo that has a particular Eſtate; by 10 Co. 93. 
the Agreement of the Parties, muſt ſhew not 

er- only his own Conveyance, but the Deeds 
1; Paramount, for there can be no Title made 
1d to a Thing in Agreement, but by ſhewing 
17 ſuch Agreement, and che particular Te-. 
n- nant ought to covenant to have the Power 

of the Deeds, in as much as he has no Ti- 

tle, unleſs he can derive the Eſtate that 
t, ariſes in Agreement, on to the farſt Original 
y Grant. | 
e 2: 
1 * where any Perſon claims any Eſtate, 10 cs. 93, 94. 
d | ri a particular Act in Law, there they may 


make their Claims without ſhewing the 
Deeds, as Tenant in Dower, or by Elegit, 
or the Guardian in Chivalry, may claim an 

Etſtate in a Thing lying in Grant without the 
Deed; for when the Law creates an Eſtate, 
and yet doth not give the patticular Tenant 
the Property of the Deeds, it muſt be al- 
lowed that the Eſtate be defended without 
them, otherwiſe the Creation of the Eſtate 
were altogether 1 in vain. 


80 they may plead. a > wichave 
— the Deeds, becauſe they claim an e 
D 4 Eſtate 


8 +0” 


earths. an Ade Me oo EO. 
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Eſtate by the. Act of the Law, and there- 
fore are not eſtopped by the Livery; fo 
that they may claim an Eſtate defeated by 
the Condition without a Deed, alſo they are 
-not ſuppoſed to have the Deeds and Muni- 
ments of the Eſtate, and therefore, for the 


Reaſon formerly given, may do it without 
| Deed. 4 | 


: NoTe 10 Co. 94. does not warrant this 
Diſtinction between Tenant in Dower, and 
Tenant by the Curteſy generally, but only in 
the Caſe of a Releaſe made to'the Wife. 


70 Co. 94. be Bon Tenant by che Canefy cannot claim 


e. Lite 226, . any Eſtate lying in. Grant, without Deed, 


becauſe he has the Property in, and Cuſtody 
of the Deeds, in Right of his Wife, and that 
[Property cannot be deveſted out of him, du- 
ring the Continuance of his Eſtate. 


Thid, Ss alſo he cannot defeat an Eſtate of Free- 
hold, without ſhewing the Deed, nor can 

the Lord by Eſcheat do it without 

the Deed; 2 the Act of Livery is an Eſtop- 

pel that runs with the Land, and bars all 

- Perſons: ro claim it, by Virtue of any Con- 

dition, without the Condition ars in a 

: Deed, for the Notoriery and 80 1 of 

the Act, is that which makes it oblig 

to all Perſous, ſo tliat they cannot i 


it, wichout-ſhewing 4 ee Tig for 
that Livery OE be . defeated, bat by 
ſhewing ſomething equally notorious, and 
n man a 2827. of the 


2 . dhe; ab. elk. os. e cf nnd. twat 2 
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Deeds reſides wich them; they muſt wu the 
Saugen“ | 


89 


al thar the General Rule is; where: av Co, Lit, ang 


Perſon ought to have che Cuſtody 'of- the 


Deeds, there where ſuch Perſon is compelled 
to ſnew his Ticle, he oughr:to make a Pro- 
fert of thoſe Deeds to the Court, for every 


Man oughit to keep his Deeds, and cannot 


take Advantage of his own Negligenee in 


boſing them; therefore in the Caſe formerly 


put, of Tenant for Liſe, the Remainder in 


10 Co. 94. 


Fee, and a Releaſe is made (d bun in Reè- 


mainder: in ſuch Caſe Tenant for Life odglit 


to make a Profert of rhe Deed; for in this 


Caſe they have both Parts of the ſame Fend, 


and therefore Tenant for Life is flippoRt #0 | 


be equally intitled to ou be as * in 


2% .* 
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0 any. Deed, there un Pleading he is not AI. . 00 


ſuppoſed by the Law to have the Guſtod 
of the Deeds, there he cannot be compelled 


it Pledding ro-ſh&v fuck Deed-to the Cöurt, 
for chat were to chnpeb the Part) 
bilities, which a was 4 wore 2 and un- 
9 — Law. 0 


to Lenpoſt 
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— the. * te- enters; the 
Leſſee in Bar of an Action of Debt ſhall 
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plead the Condition and Re- entry, without 
ſhewing the Deed, for the Leſſee, was never 
nor could be intitled to the Cuſtody of the 


Deed, and therefore it-were altogether unjuſt 
o 8 him to PERCH a nn 


80 if 2 Man — a Pritidpe againſt 4 
he ſhall plead that he was only a Mortgagee, 
and that the Mortgage was performed, fo 
that he hath no longer Seiſin of the Eſtate, 
and this without ſnewing the: Deed; for, up- 
on Performance of the Condition, the Pro- 
perty of the Deed was no longer in the Mort- 
gagee, but it ought to be rebailed to the 
Mortgagor, and having no longer any Title 
to the Deed, he may peed: the bre 
vithout nig Ie 11 | 
ti d es 

Soi in an Aion of Waſte, or in o Diſcharge 
of the Arrears of Rent, the Tenant pleads a 


Grant of the Reverſion and Attornment, after 


ſuch Waſte committed, or ſuch Arrear due, 


5 Co. 74. b. 


the Tenant cannot * the n * mu 
wy Jews: : k 


A Daw enrolled, 2 * offered to the 
"Gon in Pleading. though the Deed be en- 


rolled in the ſame Court in which the Plea is 


depending, for this is no Record but a Deed 
recorded; for a Record muſt be the Act of 


the Court, - and therefore the Deciſions of 


| Juſtice, by the Court, that lye as Precedents 
for er 1 are the * — the 


— : + Fe the he Reofo 4. 
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Court, and Letters Patent, which are the 
King's Acts, are the higheſt Sort of Records; 
but a Deed enrolled, is only a private Act of 
the Party authenticated in Court; and from 
thence this Difference is drawn, that Letters 


Patent enrolled in the ſame Court, or Records 
of the ſame Court, need not be profered to 


the Court, but a Deed enrolled muſt ; for all 
Records that are public Acts, and that lye 
for the Direction of the Court, in Matters of 


Judicature, muſt be taken Notice of, and 


therefore they need not refer to it with a 
Prout patet per Recordum, for the Court vill 


take Notice of the Courſe and DE 


Court, upon Reference to them; but 

are no more than the., private Act of the 
Parties authenticated by the Court, and they 
do not lie for the Direction of the Court, but 
take hold of the Authority of it to giye them 
Credit; and therefore the Couſt. doth. not 


but the Letters Patent of another Court the 


take Notice of them, unleſs they * Gor $ -. 


Court doth not take Notice of, unlet 


: 


offered; for ſince they are nongof the Records 
that are directory to this Court of. Juſtice, it 
is not the Office of the Court to take Notice 


of them, and therefore it is their Duty to offer 


them as they do all other Allegations. 


To a Deed acknowledged in Court, a Man 


cannot plead Non et Fattum, for being done 


in the Court, the Truth of the Fact is fo far 


to be credited, that he ſhall never deny the 


Deed, but he may avoid the Operation of the 
. 15 Ar it appears by Raf, 
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ue M Cant as age of 
bf 4 Dead 1 — 7 Pleat 


8 (enter ad Imparlaicd to aröther 
Bar but hee tue DR comes in, add is 
1 It remains in C6utt for ever, Bock 

N is ig "Point in Debate; of Rich 
= Dedlfiöf of the Coutt is föünced, and 
179 like all other iN maſt re- 


Ah nb the other <5 the Court; 


it iS ed 5 Curt, and 
dle G be ferne 0 90 5 
ee Fithbr 


Os. Lit, 226, 1 no Party ſhall take Advantage of his 


2 Stra. 1186, 


1198. on — in not keeping of his Deeds, 
which 
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which in all. Caſes ought to be fairly pro- 
duced to the Court; ſo his Adverſary ſhallnot 
tie take any Advantage in bis violent rain 


of them; for the one by a violent taki 
away of the Deeds, gives a juſt Excuſe td 
the other, for not having them at Command, 
and ho man can ever make any Advant: 

of his own Injury ; and therefore it is a got 
Plea for one Party to ſay, that the other en- 
tered, and took away the Cheſt wherein the 


e- Deeds were. 
| lv an Action of Debt upon 2 Bond, it K. Jac. 32. 
he i Minter of Setzer wo make 3 Profere dre 
he the Deed, beciuſe this is the Contract 6h 
no which the Court ought to found their judg- 
r n ment, and therefore it ought to be exhibited 
; to the Court. | | 

5 „ e | k 
n- Ir is not Matter of Subſtance, to ſhew 2Saund. 402. 
T Letters of Adminiſtration, for whether they 35,90" 0%... 
n are legally granted or nqt, longs to the 
2 I 4” f mM 1049, 3% | 4 HIP? "7 uf 
Conuiſance of the . Courts, who are 
a8, 38 y the Rules of the Civil Lay, $0 
II 1 
e CommonLay, fince it has different Meaſur 
cc 
ch Ne 
nd Evidence of Deeds. 
t; Sxcoxprx, of giving Deeds in Evidenc : 
; NE” on A — * 18 in VIC ence 10 Co. 92. b. 933 
hd to the: Jury; and here the General Rule is, N 
2 that; where any Thing is to be proved, th 
re any Thing is to be proyed, the 


. . 4-1 „ene | * 1 

| Deed "rlelf muſt be given in Evidence, and 

p not the Copy of it; and the Deed muſt be 

1s gularly proved by one Witneſs at leaſt. 
Ian 1877 000945 197 al DO se TY 

ch 2 2 


8 


Micb. 1718. 
in the Exch. 

Curiam. 
A Deed forty 
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Tuts is now to be underſtood where the 
Deed. is of a late Date, for if the Deed be 
of thirty Years ſtanding, which now makes 


Years old, but an antient Deed, and the Perſon to whom 


not lefs, prove 
itſelf. Bunb. 
Rep. 285. 


| Evidence, and not the Copy only, 


the Deed was made, or thoſe deriving under 


him, have been in Poſſeſſion under the Deed, 


ſuch antient Deed” ſhall be read, without 
Proof, though the Witneſs to it be alive; 
and this Baron Gilbert declared to be the 
Rule of Evidence at Ni prius, and if the 
Perſon to whom the Deed was made, hath 
been in Poſſeſſion of the Lands contained 
in the Deed, ſuch Poſſeſſion ſhall be pre- 


ſumed to be under the antient Deed, unleſs 
the contrary be proved. r 


Fixsr, the Deed ought to be . in 

or tho 
in Records, the Copy was admitted in Evi- 
dence, yet the Law will not regularly allow 
it in private Deeds, for they are not within 
the ſame Reaſon as Copies of Records, for 
4 Record is fixed in a certain Place, and 
therefore the Original cannot be had, and by 
Conſequence, the Copy is the beſt Evidence. 


Bur Deeds are only private Evidences, 
and not fixed or confined to a certain Place, 


but are lodged in the Cuſtody of the Party, 
and not of the Law, and therefore they muſt 


be produced in Evidence; for the Law re- 
quires the beſt Evidence that the Nature of 


the Thing is capable of, and the Deed is 


much better Evidence than the Copy of it, 


for the Raſure and Interlineation that might 


vacate 
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vacate the Deed, might appear in the Deed 


the itſelf, and the very offering a Copy carries a 
be Preſumption, as if the Original were defec- 
kes tive, and therefore the Copy is not to be ad- 
om mitted; beſides, ſince the Deeds are in the 
ger Cuſtody of the Party, the Deeds themſelves 
ed, muſt be produced, for a Man cannot make 
Dut his own Fault in loſing of the Deeds, any 
es Part of his Excuſe. e 
he | 959 88 | 
he But there are ſome Exceptions out of this 
ith General Rule. 
ed i. 50h | | 
re- iſt, AnD that is where they prove the „ co. Dh 
eſs Deeds themſelves to be burned with Fire, Mos. 4, 9, 114. 
| for the Proof of this Matter will excuſe the 5 - by Mend © 
| Deed from being produced to the Jury, but Chae. 3 AK. 
in notwithſtanding a Profert is neceſſary to tage 
: Court, for there is that Conveniency in keep- 


ing to known Rules, that they cannot be 
broken, though they tend to the Miſchief of 


in particular Perſons; and there cannot be a 

or more convenient Rule, than that the Cauſe 

ad of every Complaint ought to be ſhewed to the 

by Court, but the Jury muſt go aceording to 

de. the Evidence of the Fact. | 

s, Now to prove the Import of the Deed, 

e, that it was in ſuch a Houſe, and that the 

y, Houſe was burned, is the beſt Evidence that 

it can be had of ſuch Deed, and gives reaſ0n- 

e able Grounds for the Jury to find it. 

of 1 f 

13 | 2dly, A Cop of a Deed is good Evi- Mod. 266, 
it, dence, where the Deed is in the Defendant's on: Bits. 9s 
ht Hands, and he will not produce it; for wheti the pay mutt 


| the. produce a Deed, 


. * 2 —— 


SET, — 


x 
| 
1 
| 

' 


— 
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(after 8 the Original is in the Defendant's 1725 „the 


node, unt Copy is the beſt 8 for the Preſum 
. So one the Copy i is, ecu ſe th 


. — 9 81 Deed is, or ought to be in the Par- 


tion. But in 


eriminal or pe- Preſumption is deſtroyed where 
nal Caſes, the Pin prov the Decd itſelf to be in the 


qo Hands of the Defendant, for then it caunot 


quires from the be preſumed, that there was any better Eyi- 
though he ſhouls CENCE, or that there was any Interlineation, 


1 that obliged the Plaintiff to cover it, for if 


ſtrong preſump- ty 95 OP $ that would produce the © Py 


4 Bur, Rey, the Copy were not perfect and exact, it 


245g ved be Would be overthrown by the Defendant's 


in the Hands of producing the Original. 
theadverſe Par- 
ty, or (eftroyed, then parol Evidence of the Contents, is allowed, Vez, Rey, 


N 05. 


See Mod. 4 944 BUT the Copy of a Deed muſt 4 proved 
214, 266. , by a Witneſs that compared it with the Ori- 
*Kebe 1: 2,497. ginal, for there is no Proof of the Truth of 
$Mcd. 211,359. the Copy, or that it hath any Relation to 
10 TICS the'Decd, unleſs there be ſome Body to n 
a Vern. 47% \ts Compariſon with the Original. ! 


12. Abr. 228. 

ebe Wy h Effect or Content of d 
HERE the s of a Dee 

has: LP oa, and where the ker is Dec 


wards given in Evidence, and TR iſagree, 


there- the Deed. itſelf 1 contral the other 
Evidence. So it is where the yer on a 
. 555 Vente go er mens 
Ml yet aft . gg 0 nd” the Deed 
in Bs Verha, the rt t here is ot to tre- 
gard the Collection they have — * f the 
Subſtancc of the Peeps i but the Deed 15 
i har qlle&tion d lerives its Au! poder. 


Fab. 4 W miſt of 
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and come to nothing, 
the Deed of which it is a Collection. 


Warns the Poſſeſſion has gone along with 
any "Deed for many Years, there a very 
old Copy 
denee, with Proof alſo that the 2 5 is 
loſt;- and that is according to the Rule of 


the Civil Law, + Si Vetaſtate Temporis et Judi. 
ciarid Copnitione fint Roborate, for Poſſeſſion | 


could not be ſuppoſed to go along in the 


of the Deed may be given in Evi- 


-when it is oppoſite to 


ſame! Manner, . unleſs there had been origi- 


nally ſuch a Deed, and ſo executed as the 
Copy mentions, and the Copy cannot be 


ſuppoſed to be only offered in Evidence, to 


avoid Sight of the Original, ſince it is ſo an- 
tient, that the Antiquity alone prevents all 
Suſpicion of its being counterfeit, and the 
Antiquity is known from the Antientneſs of 
the PolſefMon. Bat, 


e Wabnide weh a Copy pan be re- 
quired without the Proof its being a true 
Copy, by Campen, with the Deed itſelf. 


achly; Tur Inſpection of a Deed — — 
mall Be given in Evidence; where the D 
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1 445. 
eed 17, 117. 


needs Enrollment, there the Enrollment i is Selk. 280, 


the Sign of the lawful” Execution of ſuch 
Deed, and the Officer appointed to authen- 
ticate ſuch Deeds by Enrollmenr, is alſo ' 
empowered to'take Care of the Fairneſs and 


Legality'of ſuch Deeds, and therefore'a Copy 
of ſuch Enrollment muſt be ſufficient 


when the Law hath appointed them to be 


17 'by be corroborated by Lergth of Time and judiciary Cagnizanee. 8 


— H made 


% 
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| Mich 1718, 
in the Exche- 
guer in Ireland, 


- Baron. 7 | 
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made publick Acts, the Copy ef ſuch pub- 


lick Acts ſhall be, like all other public Acts, 


a ſufficient Arteſtation. 


5thly, Tue Recital 4 one e Deed, in ano- 
ther, is no Evidence of the Deed recited, 
tho' the Deed containing the Recital be well 
proved, becauſe there ſtill wants an Atteſta- 
tion of the firſt Deed; but if the Perſon 
objecting to the Rvidence of the recited 
Deed, claims under the Perſon who executed 


the Deed that recites the former Deed, the 


Recited Deed is Evidence againſt him, of 


the Reality of the Recited Deed, becauſe he 


that claims under me, ſtands in my Place, 


and therefore what is Evidence NN me, 
muſt be Evidence againſt him. 


Tuus in the Caſe of Fitz-Gerald and 
Euſtace ; Euſtace the Plaintiff claimed, in 
Equity, a Debt on the Defendant's Eftate, 
by Virtue of à Power, reſerved in the Grand- 


father's Settlement on the Defendant's Fa- 


ther, to charge the Eſtate for Payment of 
Debts, and younger Childrens Portions , 


there Defendant objected that there were not 
proper Parties, becauſe the Grand- father had 
made a Mortgage, purſuant to that Power, 


to one Cox who was not Party to the Bill, 
and did not produce the Original Mortgage, 
but only an Aſſignment thereof to Wybrants, 


to which the Grandfather was Party, yet the 


Court allowed it to be Evidence of the Ori- 


ginal Mortgage, becauſe the Plaintiff claimed 


under the Grandfather, who was Party tothe 
n 


Rur 


e . © ta tm, oy 
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Bur where a Deed needs no Earollinens, 5 g g. 
there, tho? it be inrolled, the In/peximus of Kab. 177. 
ſuch Enrollment is no Poidkmes becauſe, Salk. 280. 
fince the Officer hath no Authority to enrol 
them, ſuch Enrollment: cannot make them 
Publick Acts, and conſequently cannot in- 
title the Copy of them to be given in Evi- 
dence, becauſe ſuch Practices may be im- 
proved to very ill Purpoſes ; for then if the 
Deed were doubtful, it were but to enrol i it, 
and bring the Copy or Inſpection of it in 
Evidence, and thereby avoid the giving in 
Evidence a Deed that was any Way ſuſpt- 
cious. 


Bur the Inſpeximus on an antient Deed, 9 u 
may be given in Evidence, tho' the Deeds 
need no Enrollment, for an antient Deed 
may be eaſily ſuppoſed to be worn out or 
loſt, and the offering the Inſpeximus in Evi- 
dence, induces no Suſpicion that the Deed 
is doubtful; for it hath a Sanction from An- 
tiquity, and if it had been ill executed, it 


muſt be ee to be detected when it was 
newly mac 


2dly, As to the ſecond Part of the Rule, 
the Deed muſt be proved to the Jury by 
one Witneſs at leaſt, for though the Deed be 
produced under Hand and Seal, and the 

Hand of the Party that executes the Deed 
od be proved, yet this is no full Proof of the 
Deed, for the Delivery is neceſſary to the 


_ Eſſence of the Deed, and the Deed takes 
OT Effe& from the Delivery, ſo that unleſs the 
: H 2 Delivery 
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Delivery be proved, there is no perfect 
Proof of the Deed, and there is no Proof 
of, the Delivery but by. a Witneſs:who faw 


the Delivery, . 


5 85 But t to this: Role Dn are ſoveral Excep- 
| tions. f 


Trin. Aff. in Fiks r, if the Decd be forty Years- old, 
2 'per Pais that. Deed may be given in Evidence, with- 
39, 346. 1% Our. any. Proof of the Execution of it, for 
Sia. 146. the: Witneſſes cannot be, ſuppoſed- to live 
hy 6. >. above forty Years, and forty, Tears is Proof 
2 Keb. 8:6, ſufficignt of a P eſcription; for the Age of a 
Skin. 239 Man is no more chan ſixty. Years, and a Man 
23J. is ſuppoſe! to be twenty Years before he is 
ray pn * of Age ſufficient to underſtand the Nature 
of Right and Wrong, and the General Forms 
of Carirating; ſo. that. aſter forty. Tears, 
the. Wi- neſs muſt be ſuppoſed to be dead, 
and thertfure ſince no Perſon living can be 
ſuppoſed to be Coeval with ſuch Deeds, 
the efote they may be ROO: | in Evidence 


without Proof. 


— e Bur: it bad end cad chat f . 
LD forty Years old, and Poſſeſſion hath not gane . 
along with the Deed, they ought to give 
ſore Account of the Deed, becauſe: the, Pre- 
ſn;prion Fails that was eſtabliſhed. in Behalf 
of iuch Deeds, where there is no. Poſſeſſion, 
for. it is no more than old Parchment, if 
they give no Account of its Execution. 


1 Bur if there be. any Blemiſh in the Deed, 
by Razure or nter lineation, then the Deed 


ought... 


De 2 of Wa 


ought to be proved, though i it be forty Yeahs 


old; if the Wirneſſes be living, then they 
ought to prove it by the Witneſſes, bur ff 
the Witneſſes be dend, tliey oughr to prove 
the Hands of the Wirneſſes, for then there 
muſt be (as is ſaid) a Preſumption i in Favour 
of the Deed when: it was worh but of the 


Memory of the Witneſſes, yerthat Preſimp- 


tion is encbumered by another Preſumption 
from the Blemũſhes of the Det itſelf, and 
therefore the Credit of the Deed dugbt to 
be reſtored by the Proof of the Execution 


of i it. | 
So that if the Deed imports a Fraud, as 


where a Man conveys a Reverſion to one, Bi 


GT 
101 


1 and 
od, 


and after conveys it to another, and the fe- in Kent. 


cond Purchaſer proves his Title, there the 


firſt Deed muſt be proved, though forty 


Years old, for the Preſumption from the 


Antiquity of the Deed, is deftroyed by an 
_ Preſumption, for no Men ſhall bt 


ſuppoſed to be guilty of ito manifeſt a Fraud, 


and therefore here alſo the Credit of the firſt 


Deed muſt be reſtored, by proving A fair 


Execution of it. 


the Poſſeſſion has along with the Deed, 2* 
there the Livery ball de preſumed, though 
it be not proved; for when there has been 
Poſſeſſion in the Manner that the Deed ſers 
forchy it ſounds a very ſtrong Prefurpcion, 
that the Poſſeſſion was delivered in the Man- 


Ir a Deed of Feoffinent be proved, and — Rep 192 


— Jac ,. E 


ner that the Deed, ſets forth ; for that there 


mould be à Contract, to transfer Foſſenon, 
H 3 | and 


. AT, 1791, 
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and that Poſſeſſion ſhould go according to 
that Contract, are ſuch concurring Circum- 
ſtances as cannot be accounted for, unleſs 
the Poſſeſſion was transferred according to 
the Contract, and conſequently the Livery 
and Seiſin muſt be ſuppoſed by the Jury. 


Bur if Poſſeſſion hath not gone along with 
the Deed, then the Livery:muſt be proved 
upon the Feoffment; for ſince the Livery is 
to give the Poſſeſſion on the Deed, where no 
Poſſeſſion is, the Preſumption is, that there 
was no Livery, and conſequently the Livery 
muſt be proved to encounter that Preſump- 
tion. 


Bur if the Jury find the Deed of Feoff. 
ment, and that the Poſſeſſion hath gone along 
with the Deed, yet the Judges, upon ſuch 
Finding, cannot adjudge it a good Convey- 
ance, for the Jury are Judges of the Fact, 
and what is probable, and what is improba- 
ble; the Court is only Judge of what is Law, 
and have nothing to do with any Probabilities 
of Fact; therefore it is the Jury only that 
ate to make the Concluſions and Deductions 
as to the Truth of the Fact; the Court can- 
not make any Concluſions or Deductions of 
the Truth of Facts, if they are not drawn by 
neceſſary Conſequence, out of the Words of 

the Verdict; for to the Court, the Rule is 
De non apparentibus et non exiſtentibus eadem 
et Ratio, therefore they cannot conclude 
that there was a lawful Conveyance, unleſs 
the Jury find the Delivery of the Deed. - 


; * If a Matter does tt appear, it is the ſame av if it did not exif, 
"6 3 2 — 1 A 


* 
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A Dry of Feoffment may be given in 
Evidence as a Releaſe, for where the Party is 
in Poſſeſſion already, the Deed only will be 
a ſufficient Contract, to transfer a Right. 


Sxcovot v, A Deed may be given in Evi- * d. 269. 
dence, on a Rule of Court, without proving 
ſuch Deed, for if the Party conſent, that 
ſhall be looked upon as a good Deed, and 
that Rule is Evidence of the Validity of 
ſuch Deed, for the Conſent of Parties con- 
cerned, muſt be ſufficient and concluding 
Evidence of the Truth of ſuch Fact, for they 
are only to try the Truth of ſuch Facts 
wherein the Parties differ. 


* 


.WILLS. 


In proving a Will according to the Stat. 2 b. Will Rep. 
of Frauds and Perjuries, if one Witneſs fed. St necet. 
prove that the other two were there preſent, fory that the 


this is a Proof ſufficient of ſuch Will, with- yi Geld at- 
out having all the Witneſſes thereto to prove teft in the Pre- 
it 3 for then it is proved by a Witneſs, that hes; oct 
the Will was executed according to the 83 
Method required by the Statute, unleſs they nor that each 


new ſuch Characters of Fraud, as would each Page, Folio, 
or Sheet ſhould 


make it neceſſary to produce the reſt. * de particutarly 

| bs ſhewn to them ; 
nor that the Teſtator ſhould declare the Inſtrument he executes to be his Wil, 
nor that the Witneſſes ſhould know the Contents: But it may be material, 
whether the firſt Sheet was executed and atteſted, 3 Bur. Rep 1995. + 


Will-Razure, 


Wr come now to give an Account where 
the Razure and Interlineation, and where the 


breaking off the Seal, avoids the Deed. 
| H 4 Az 


10 Co. 93. 


Co trivance 
| ach os 


| e 


As to Razure, Inzclinewion and Addition. 


'FormeRLy, it 5755 ©, Were any Razure or 
Interlineation, Ju © determined, upon 
the Profert of the and View of it, 
whether the Deed was good or not; for the 

X the ſolemn Contracts, 
their Preference to 


ceds are, and 


Verbal Contracts, was founded on this, that 
the Intent of the Parties is there manifeſtly 


ſettled in expreſs Words, and notoriouſſy 
authenticated, and there ſuch Contracts are 


totally referred to the Court, if the Truth 


of the Solemnities, viz. of the Seal and of 
the Delivery, be admitted, and therefore muſt 
be diſſolved by a Contract of equal Solem- 
nity; becauſe how they are deſtroyed and 
avoided, muſt appear to the ſame Judges 


that are by the Law to determine of them: 


From hence allo it came to paſs, that if a 
Deed was razed or interlined, they adjudged 
it a void Deed, becauſe it did not certainly 
appear to the Court, that were the Judges of 


theſe ſolemn Contracts, whether the Mind of 


the Party was contained in juch a e 5 
Contract or not. 


Bur as the Manner of "Buca Lan 
ſwelled from the ſhort little Deeds, to large 
and yoluminous ones, ſo vaſt Room was left 
to the Miſprifions of the Clerks, that muſt 
be altered and amended, or with greater La- 
bour and Expence '6f Time written over 
again; from thence the Court thobght it 

5 to w the Deeds razed or 


inter- 


A 
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interlined as void, upon the Demurrer; but 
they referred to the Juty upon the Iſſue of 
Non e Falum, whether the Deer. chus razed 
and interlined, as the individual Contract 


Ir a Deed be altered by a Stranger with- 21 Co. 27. - 
oũt the Conſent of the Obligee, in a Point 2 Str. 1150. 
not material, this does not avoid the Deed; | 

but ,atherwaſe it is, if it be altered by a 
Stranger in a Point material, for the Wit- 
nrſſes cannot prove it to: be the Act of the 
Party that ſealed and delivered it when thore 
is any material Difference from the Senſe of 
the Contract; but if the Contract doth con- 
tain the Senſe of the Parties, the Witneſſes 
may well ſwear it to be their Act, for an 
immaterial Alteration doth. not change the 
Deed, and conſequently the Witneſſes may 
atteſt that very Deed without Danger of 
Perjury. nt Ar ex 57 
Bur if the Deed be altered by the Party rx Co. 27. 


* 


1 . . | . A Deed was exe- 
himſelf, though in a Point not material, yet ind zer 


it will avoid the Deed; for when the Party ed by Conſent of 
himſelf makes any Alteration in his own Herter, 2nd 


Deed, it diſcharges the Contract, for the Con- . 
tract hath the whole Form from the Words 13 
of the Obligor ; now when the Obligor un- this Deed cd 


dertakes to ſupply it with new Words, and Pee 7 


to alter thoſe the Party hath fixed upon, this new Decd, on- 
is, according to the Rules of Law which bega che 4. 
takes every Man's own Act molt ftrongly teration had va- 
againſt himſelf, a new Making and a new _ 3 
Framing of the Contract, and tor a Man to Abr. 125. el. 
contract with himſelf is utterly void and in- — 
ehectual. | 


| 
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4 Avxorner Reaſon of this Interpretation of 
Law might be, to add a Sanction to Deeds, 


that Perſons who had them in their Cuſtody, 
might not alter them for fear of deſtroying 


32 Co, 28. bv. 


their own Securities. 


1 there be ſeveral Ben in ade Deed, 
and one of them be altered, this deſtroys the 


whole Deed, for the Deed is but a Compli- 


2 Nel. Abr. 29. 


Kol. Rep. 39, 40. 
2 Rol. Abr. 29. 


cation of all the Covenants, ſo that the Deed, 


> wigon is the whole, cannot be the ſame un- 
Iſs every Covenant of which it conſiſts be 
ſame alſo. N 


ALL Intereſts that a without Deed, 
- would paſs, through the Deed was afterwards 
interlined or altered, yet the Intereſt once 
veſted did not thereby return back again, 
fince the Deed is not abſolutely neceſſary to 
the paſſing of the Intereſt, but is only Evi- 
dence that it was paſſed ; but by the Statute 


It 1s neceſſary to ſhew a e under the 
Hands of the Parties. 


verre, whether that be not afterwards 
vacated by an nm. 


1 there be Blanks left in an Obligation 
in Places material, and filled up afterwards 
by the Aſſent of the Parties, yet the Obliga- 


tion is void: But if there is a Blank left in 


an Obligation, and filled up afterwards with 
ſomething immaterial, this doth not avoid 


the Contract, for where there is a material 


Part of the Contract added after the Sealing 


tatute 
er the 


wards 


ration 
wards 
bliga- 
eit in 
with 
avoid 
terial 
raling 


and 


Nu the Seal (the Livery being 
an Evidence of ſuch Poſſeſſion; ſo if the 
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and Delivery, it is not the ſame Contraft 


that was ſealed and delivered. 


As if; a Bond was made toC. with a Blank Rol. Rey. 39-40. 
left for Chriſtian Names and Addition, which 
is afterwards filled up by the Aſſent of the 


Parties, yet this is a void Bond. 


BuTif any immaterial Part of the Contrad vent. 185, 
be added after Sealing and Delivery, yet it is 
in Effect the ſame Contract, and therefore it 
ſhall not be avoided by theſe Additions. 


. if A. with a Blank left after his Name, mia. 


be bound to B. and after C. is added as a a _ 25. 885, 
Joint Obligor, yet this does not avoid the Moos cor 47, G19. 


Bond, becauſe this does not alter the Con- © 
tract of 4. for he was bound to pay the 
whole Money without ſuch Addition. 


Where the Seal is broken off. 
Wrzxs a Thing lies in Livery, a Deed Palm. 403. 


formerly ſealed, may be given in Evidence — ping 


relating to it though the Seal be afterwards 2 5 
torn off, for the Intereſt paſſed by the Act Shen. 2 


of Livery that inveſts the Party with the 
Poſſeſſion, and the Poſſeſſion that was once 


transferred by the Deed, doth not return 

back again, though the Deed was cancelled, 

and the Deed is only an Evidence of cranſ- -/ 

— Poſſeſſion, for by the Act of Livery TY 
Poſſeſſion paſſes, and the Deed with- 

indorſed) is 


Conveyance was made by Leaſe and I 
T 
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the Uſes were once executed by the Statute, 
: and they do not return back again by cancel. 

; - . - ngef.the Ded. 

| Deeds Cancelled, . 

3 Bulſt, 7 Bur if a Man ſhew)s 2 Title to a Thing 
| Rol, Rep, "188, lying in Grant, there he fails if the Seal be 
. _ - torn off from his Derd; for a Man cannot 


ſhew a Title to a Thing lying in folemn A. 
greement, but by ſolemn A Agreetnent. and 
there ean be no folemn Agreertert without a 
Seal ; ſo that Poſſeſſion alone is no good Title, 
fince che Thing itfelf doth not lyt in Poſſeſ- 
ſion, but in Agreement; therefore a Man 
cannot claim a Title to « Warer-Courle, but 
by Deed and under Seal. 


- id." 096 40; Warn 2 Contract creates an Obkeation, 
3 e it cannot be pleaded, if the Seal be taken off 
3 for the Seal is the eſſential Part ond the Deed, 
and without a yea it is no longe a Decd, 
nor to be pleaded, nor given in Since as 
a Deed unleſs in the Caſe above-mentioned, 
where the Intereſt veſts though the Pee 
hath no Continuance ; bot where the Deed 
is neceſſar to be thewk, in. order to quire 
the Intetelt. there it maſt have the Effeatials 
of a Deed, when It 4 is thewn as ſuch. 


8 Ir an Obligation were ſealed when lead. 


Cro. El 120. ed, and after Iſſue joined, the Seal was torn 


$ Co. 319. >. off, yet ſhall the Plantiff recover his Debt, 


2 Bu ft. 247. 


Dy.59-pl 12,13. becauſe the Deed, when profered to the 


Dog Placss 282. Court, was in the Cuſtody of the Law, and 


Rol. Rep. 29,40. therefore the Law ought to defend it; be- 
2 Rol. Abr. 29. ſides 


— — „ — n 


A 5, — — — my 
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ſides the Truth of the Plea, which is to be 
proved muſt have relation to the Time when 
the [flue was taken, and at the Time of the 
Iſſue it had the Eſſentials of a good Deed, 

and therefore that is ſufficient to maintain 


dee . > 


Assd if the Seal of 4 Deed be bieden an 676. 
in- Court, it ſhall be there enrolled for the 
Benefit of. the Parties, becauſe where any 
Thing is impaired under the Cuſtody of the 
Law it ſhall be reſtored by the 9 of 
Laws as fat as poſſible. * 2 


1s Gde. bo a Joint Contract Or Obligati- Noy 172. 
on, and one of the Obligors Seals be torn —_ Rep. 30, 
off, it deſtroys the Obligation, becauſe they 5 Co. 23. a. 


are both bound as one Perſon, and if one be 5% — | 


difcharged;” the other cannot ſtand obliged, 262, 263. 


| becaule they both make "up" but one Obliggr. Erk 161. 


Bur if two Perſons De Lund ſeverally * 23s 3. 


there if the Seal of one of the Obligers be Rol. ra = 
broken off, yet the Obligation continues in an 
the other, becauſe there are ſeveral Contrac- 546, — 
tors, and ſeveral Contracts, and therefore by 77 C0. 28: b. 
deſt roy ing che Obligation of one of them, the 262, 263. 


Obligation of the others not taken away. 


Bur if two Men are bound jointly and . 125. 
ſe verally and the Seal of one of them is torn 2 S. 29. 
off, his is à Diſcharge of the other, for the 
Manner of the Obligation is diſcharged by 
the Act of che Odliger, and therefore that! E 
(according to the Rule of the Law that con- 
ſtrues every Man's own Ack moſt Hrong} 

n 


Doct. Placit. 260, a | 


110 The Law of Evidence. | 
againſt himſelf) a Diſcharge of the Obliga- 
tion itſelf ; belides, — both are Fointly 
bound as one Perſon, the Perſon ſiſcharging 
one of them is a Diſcharge of the Whole, 
and a Satisfaction is ſuppoſed by the very 
Cancelling of it to be given for the whole 
Debt, and when one Man is diſcharged, that 
concurs to make an Obligor, and the whole 
Debt is ſatisfied, no Obligation can reſt upon 
the other. | 


Wr come now to other written private 
Evidences that are not under Seal, and this 
we muſt conſider at Common Law, and ac-- 

. cording to the Alteration that has been made 
by the Statute of Frauds and Perjuries. 


FissT at Common Law; and here, in the 
firſt Place, the Evidence of Notes is to be 
conſidered, and here we have already ſhewn 
that the Compariſon of Hands is ſufficient 
Evidence of ſuch Notes, without any other 
Witneſſes that fee the Party write it. 


Hardr. 485,486, Now theſe Notes are either ſuch as paſs 
+ 5 according to the Cuſtom of Merchants, or 
pls that paſs between Party and Party; of Mer- 
_ w— | - Chants Notes, and they are in Nature of 
Mos, 285. Letters of Credit paſſing between one Cor- 
717 516555, reſpondent and another in this Form, Pray 
$23. Freem. 14. Pay 10 JS. or Order, ſuch a Sum, Witneſs my 
* Mos. 135785. Hand, J. N. Now if the Correſpondent | 


Salk, 18 5- accepts the Notes, from thence he becomes ' 
od. 129. | 


L. Raym. 175.2, chargeable in a ſpecial Action on the Cale * 


Ld Rayne 75h on the Cuſtom of Merchants, but not in an 
75 . . » . 
4 Mod. 373. | Action 
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Action of Debt; for a Debt is created by 11 Med. 190. 


receiving Money from another, or by Pro- 3 _ 
miſe or ſolemn Acknowledgment of an u. «to. _ 
Obligation; now here is no Promiſe in the Where « Noce 
Correſpondent to J. S. nor any Money re- — 1 _ 
ceived by him, but there is an Acceptance where it does or | 
| of the Bill, whereby Money is preſumed to ena 
ut be lodged in his Hands, and = ſuch Ac- 85 os 
ceptance it is an Injury to F. S. to deny the Ne. * 
„ Payment, becauſe he relied on the Credit nal Note is lot, 
given by the Acceptance, and by Conſe- r Ae 4 = 
+ WH quence, the Damage ariſes which is the dence, you mut 
os; Ground of all Aſſumpſits. N e — 32 


his | | 14 ine, de fore you 
„ will be allowed to read the Copy, by Hard w. Chane. Tr. Atk. Rep. 448. 
de " 21 e 
, i Bur to underſtand this Matter aright, we 
. WH muſt conſider the Nature of Bills of Ex- 
he charge a little more extendedly from their 
be Original. | She tee Bis 
wn 1 1 
ent AlL Exchange is made either in Goods 


der or Money; if the Merchant barters Goods 
for Goods, he turns them into Money of 

his own Country, and makes up the Ac- 

count of Profit or Lofs, and the Balance of 

at ſuch Account is the Money of his own 

1 Country. „ 3 


er- 1 

of Wax on any Occaſion he exchanges 

or- Money, he compares the Weight and Fine- | 
ray ness of the Money of each Country, and - 


my makes the Exchange according to the Pro- 
ent portion of the Weight and Fineneſs found in 
nes ide Money of each Country, ſince an Ounce 
aſe | « Gold or Silver muſt be equal to the ſame 


an Ounce 


1 
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the Trader manages; for if a Man, ſets up 


„Veith 2667,” and takes bp God 
| to the Value of 1000 .. 228 FORMS to Pay 
down half the Money If 


at A Months End, x, 0 00 
bles the Commodity in fix 


as is ſometimes done, he may pay o 
. 500.4, and his 500 U ls. Fs Wa 

Now becaule the finds that tore - 
dit is, the Life of. Trade, therefore all, Ne. 


thods are uſed Amon 
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A. a Merchant of Amſterdam hath B, his 
Correſpondent 1 in London, C. a third Perſon. 
is coming over from Amiterdam to London, 


and hath Money in Amſterdam, and hath 


occaſion for ſuch Money at London; C. there- 


fore pays in his Money to A. and A. draws 


a Bill upon B. praying him to pay to C. the 
Money in London, if B. fo far credits the 
Bill as to accept it, then is he a Debtor to 


C. according to the Cuſtom of Merchants, 


and if B. pays the Money, then is A. Debt- 


or to B. upon Account for ſuch Money 
paid; and if C. does not himſelf deliver 


the Bill, but indorſes it over to a Third 
Perſon, ſuch Third Perſon ſtands in his 


Place, and C. and A. are liable to him, and 
1 if he accepts the Bill; if B. does not 

ccept the Bill, or, after Acceptance, does not 
Ke it, the Bill is proteſted before a Notary, 
and the Bill and Proteſt ſent over, then is 
the original Drawer of the Bill liable to, an- 
ſwer the Money. In this Cuſtom there are 


four Things conſiderable. 


G 2 The Bill. C23 9 — 
2. The Acceptance. 
3. The Proteſt, 
4. The Indorſement 
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_ the Bill, e this i is in Nature de a Molloy B. 4. 


Letter deſiring the Correſpondent to pay ſo © 10. 
much Money, either in Exęliſb or foreign 


Money, according to their uſual Value in 
Proportion to the Engliſþ Coin, or elſe ac- 
ous n upon between the 


* 
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the Bill is either payable at Sight, or, as they 
term it, Single, Double, or Treble Uſance, 

which is one, two, or three Months to be 

computed from the Date of the Bill. 


Tux Bill gives the Correſpondent an Au- 
thority to pay the Money to the Deliverer 
of the Bill on his Behalf, and therefore, till 
the Money be paid, tis ſubject to be coun- 
termanded, tho? the Bill was accepted, for 
poſſibly the Bill was only given to the Deli- 
verer upon Credit, and upon further Inquiry 
into his Circumſtances, it may be neceſſary 
to countermand the Payment; therefore if 
the Correſpondent ſhould pay the Bill before 
the Time appointed, and a Countermand 
ſhould come, the Drawer is not liable, be- 
cauſe he gave no Authority to pay it before 
the Time in the Bill; if ſeveral Drawers 
ſubſcribe the Bill, all are liable in Caſe of a 
Proteſt. 5 


Moll. B. 2. 2dly, Taz Acceptance, and that is giv- 

c. 12. ſet. 18. ing Credit to the Bill ſo far as to make him- 
felt liable, and to truſt for a Repayment to 
his Correſpondent ; if a Bill be drawn upon 
two, it muſt have a joint Acceptance, other- 
wiſe it may be proteſted, for the Authority 
to pay the Money, is committed to them 
both as one Perſon. 


wis. Bur if the Bill be drawn on two or either 
of them, either of the Perſons may accept 
the Bill, and if one of them accepts it, it 
cannot be proteſted for Non- acceptance, pe 
28 8 the 


they 
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the Party accepting is only liable to the 


Action, becauſe he only has given Credit to 
the Bill. 


Bur in Caſe of two Joint Traders, the winch 24, 27. 


Acceptance of the one will bind the other, . 379 _ 
| , | Moll. B. 2. c. 102 
becauſe they trade for a common Benefit, (8. 18, 19, 29. 


and therefore where one of them gives Cre- 2 175» 


dit, it is the Act of them both; but if a 2 Saik. 442. 


Factor of the Hamburgh or Turkey Company 3c #b: 671. 


draws a Bjll on ſuch Company, and any 1 Mos. — 


Member accepts it, it ſhall not bind the fl e 
Company, or any other Member of it, be- Lev. 198. 
cauſe it is only a private Act of ſuch Per- 

ſon, and not a corporate Act of the Com- 


pany 


ALso if ten Merchants employ one Factor, 


and he draws a Bill upon them all, and one 


accepts it, it ſhall only bind him and nor 
the reſt, becauſe they are ſeparate in Intereſt 
one from the other. A ſmall Matter amounts 


to an Acceptance. 


As if a Merchant ſay, leave the Bill with 3 Bac, Abe, 619, 


me, and To-morrow I will accept it; this s.. 
is an Acceptance, for *tis giving Credit to 
the Bill, and hindering the Proteſt in the 
mean Time. 2 


ect. 20, 


j 


Bur if the Merchant ſay, leave the Bill Mal. B.. . 10, 


with me, and I will look over my Books. N. 618. 
and Accounts between the Drawer and me, . 6s. 
call To-morrow, and accordingly the Bill ,“ 


ſhall be accepted, this is no compleat Ac- ne. K. B. 


b 87. 
I 2 ceptance, . 14. aw. 
: | 1542. 


1 The Law of Evidence. 
2 Str. 955 > !ceptance, becauſe it depends upon the Bal- 


13 lance of the Account, and on the Merchant's 

2 Stra. 1000. having Effects in his Hands to anſwer it, ſo 
that the Merchant gives no abſolute Credit 

to the Bill, but the Deliverer was willing to 

commit it to him, and to delay the Proteſt 

e till his Anſwer. The Bill may be accepted 
feft. 20., in Part, if the Merchant has Effects in his 
3 Hands only to anſwer Part, and be proteſted 


2 Stra. 1102, 


1195 1212. for the Reſidue. 
Salk. 129. 158 
| 2dly, THe Proteſt, and that is made be- 
fore a Publick Notary, in Caſe of Nane 
ceptance or Non- payment. 


Moll. B. 2. c. 10. THE Notary is a Publick Sita appointed, 
3 to whoſe Proteſtation all foreign Courts give 
Holt a6s... Credit, and the Proteſt is Evidence, that 
2 Sir. 910. the Bill is not paid; when it is returned pro- 
teſted, the Drawer is obliged to anſwer the 
Money, and Damages, or give ſufficient Se- 
curity to anſwer the ſame within double the 
Time that the firſt Bill had to run; beyond 
Seas the Proteſt under the Notary's Hand, 
is ſufficient to ſnew the-Courr without pro- 
ducing the Bill itſelf, but in England they 
mult ſhew the Bill itſelf, as well as the Pro- 
teſt, becauſe the whole Declaration muſt be 
proved, which cannot be without giving the 
Bill in Evidence. | | 


Moll, B 2. t. 10. A Wirz or Servant candot accept a Bill, 
01 5 without an Authority from the Huſband or 

Maſter, unkeſs they —— ſuch As- 
| ceptances, - | 


CE Y _— — as 


A. 
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. A. draws a Bill upon B. and B. being 12 M. d. 410. 
in the Country, C. his Friend accepts it, the 1. 48. 608. 
Bill muſt be proteſted for the Non- acceptance Com. Rep. 76. 
of B. and then C*s Acceptance ſhall bind 356. 890. 2 


him to anſwer the Money. | Carth, 129, 


So if a Bill be nor accepted, and a Third mov. B. 2 c. 10. 
Perſon accepts the Bill for the Honour of the ©2: 33. 
Drawer, this ſhall bind him to anſwer the 
Money, becauſe he hath given Credit to the 
Bill, and by Conſequence he muſt anſwer the 
Money for which he hath given Credit. 


Norte, that the Proteſt for Non-accept- yy. ... C 10. 
ance, or Non- payment, mult be made and fa 17. 
ſent over in due and convenient Time, that , 554 
the Drawer may have Remedy upon his Cor- Vent. 45: 
refpondent, if he has Effects in his Hands 
and the convenient Time, according to the | 
Cuſtom of London they allow, is three Days of 
Grace, for Payment after the Bill is become 
due, which ſcems to be like the Quarto die 
Poſt, on Return of Writs, and might have 
ſprung from thence, for the Saxons thought 
it unbecoming a Freeman to be forced to an 
Act immediately. When the three Days of 


Grace are out, the Deliverer mult proteſt the 


Bill, and ſend it away by the next Poſt; if Ses. 16. 
the three Days of Grace end on a Saturday, zun. 792. 829. 


he muſt proteſt it on Monday, and if the oz. 
Proteſtation within the Time be neglected, 


the Money will not be anſwerable upon the 


Drawer, becauſe the Bill of Credit was given 
tnſtead of Money, and if the Deliverer neg- 


lects to proteſt it in due Time' it is the De- 


"© ==  liverer 


\ 


Moll. B. 2. e. 10. 
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liverer has given Credit to the Correlpdka. 
ent, and therefore ought not to be anſwered 


by the Drawer of the Bill. 


Nerz alſo that a Bill once accepted can- 
not be revoked, although the Acceptor has 
Advice that the Drawer i: 1s broke, becauſe by 
Acceptance he hath given Credit to the Bill, 
and after Credit given the Acceptor has made 
the Bill his own, and by the Cuſtom the 
Payment is to be made where the Credit was 
given; and the Cuſtom muſt be even 
alledged, being the Foundation of the Action, 
or the Party will be nonſuited ; but we need 
not alledge a particular Place of Demand, 
becauſe that it was demanded, is not traver- 
ſable, and becauſe that appears on the Pro- 
teſt ef the Motary, therefore the Demand is 
not Part of the Cuſtom on which the Action 
is founded. | 


4thly, Or the Indorſement, it is uſual when 
Bills of Exchange are drawn, eſpecially if 
they are payable at two or three Uſances, 
for the Deliverer to indorſe them over to 
others in the Traffick of Goods and Com- 
modities, and the Receiver of ſuch Bills has 
not only the Original Credit of the Drawer 
at Stake, and of the Acceptor, if the Bill be 
accepted, but alſo of the Indorſees of ſuch 
Bills, becauſe ſuch Indorſees have paſt ſuch 
Credit in their Payments, inſtead of Money, 
and the Perſons receiving ſuch Bills, have 
Actions in their own Names againſt either, 
for all their ſeveral Credits are at Stake, 
when they have paſſed their Subſcriptions in- 

ſtead of Money. 
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The Law of Evidence. 
WITNESSES. 


W᷑a come now to conſider the underwritten 
Evidence, or the Proofs from the Mouths of 
Witneſſes, and here we muſt conſider who 
are totally excluded from Teſtimony, and by 


what Rules we may diſtingiſh the Truth on 


contradictory Evidence. 


iſt, Wno are totally excluded from all 


Atteſtation, and that is for want of Integrity 
and Diſcernment. 3 
\ 


TnosE who are totally excluded from all 


Teſtimony for want of Integrity, are: 


119 


Fi Rs, Perſons intereſted in the Matter in "OY * Rep, 


Queſtion, and here the General Rule is, that 6:5. 


A Witneſs, if 
: . interefied, muſt 
he is the beſt Witneſs that can be againſt | 


no Man can be a Witneſs for himſelf, but 


himſelf. 


produce a Re- 
eaſe, or his 
Evidence cannot 
be read, by 


Hardw, Chance. 2 Tr, Atk. Rep. 15. 


Now where a Man who is intereſted in 


the Matter in Queſtion, would alſo prove it, 


it is rather a Ground for Diſtruſt than any 
Juſt Cauſe of Belief ; for Men are generally 
ſo ſhort ſighted, as to look at their own 


private Benefic which is near to them, ra- 
ther than to the Good of the World, that is 


more remote; therefore, from the Nature of 
human Paſſions and Actions, there is more 
Reaſon to diſtruſt ſuch a biaſſed Teſtimony, 


than to believe it; it is alſo eaſy for Perſons 
oP ' who 


| por Par, ©. c.j. tion be frivolous, the Expence of ſuch Ac- 
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who are . prejudiced and prepoſſeſſed to put 
falſe and unequal Gloſſes for what they give 
in Evidence, and therefore the Law removes 
them from Teſtimony, to prevent their ſlid- 
ing into Perjury ; and it can be no Injury to 
Truth, to remove thoſe from the Jury, whole 

Teſtimony may hurt themſelves, and can 
never induce any rational Belief, 


See 2 Ak, Rep, To explain this Rule, we muſt conſider 
what the Law looks upon as Intereſt, and it 
is where there is a certain Benefit or Diſad- 
vantage to the Witneſs attending the Con- 
ſequence of the Cauſe one Way, and there- 
fore, in the firſt Place, a naked Truſt doth 
not exclude a Man from being a Witneſs; 
for ſince there is no falſe Bias on his Con- 
ſcience, there is no Reaſon to exclude him 
from the Atteſtation of the Truth, therefore 

2 Guardian in Socage may be ſworn for his 
Ward; an Infant bringing his Action b) 
Se dian, the Guardian on Record, not 
lowed to be a Witneſs, becauſe if the 8. 


129. 
P. Will. Re p. 
239 · 


tes. 297+ 34. tion will not be allowed him in his Diſ- 
3 Stra, 1026, charge, and therefore the Guardian that would 
be ſworn to ſupport this Action, ſwears to 
the maintaining his own Intereſt, and conſe · 


quently 1 is not a competent Witncſs, 
Witneſſes Intereſted, 


Mod. 12. An Executor may be ſworn in a Cauſe re- 
08. wt Rep. lating to the Will, where he is not Reſidu- 
ary Legatee, becauſe he is no more than a 


Truſtee, and has no Intereſt, | 
Wurkr 
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an 2 


ER 


to put 
7 — Ls a Man has a Truſt coupled with ae map. Liee.6,. 
noves an Intereſt, he cannot be ſworn in the Proof 
r ſlid- of is, becauſe he is looked upon in Law 
ury to as Maſter of the Eſtate of it. 
whole by 
| can As where 4. has the Freehold in Truſt The Lu is now 
for B.; A. cannot be ſworn in Defence of it, xx" 
becauſe he is looked upon in Law as Maſter _ 
nſider of the Eſtate, for the Cęſtui que Truſt cannot 3 *- Will. Rep. 
Ind it deduce a legal Title ia the. Ejectment, and 
iſad- the Truſtee muſt not be ſworn to derive a 
Con- legal Intereſt to himſelf. 
here- 
doth Non can the equitable Ceftui gue Traf 3Chan. Rep. 22. 
neſs; be ſworn to the Tale, for Equity is Part of {umm 
Con- the Law of England, and therefore the Law nominal, can- 
him ought ſo far to take Notice of the equitable A 
efore Intereſt as to exclude the Owners of ſuch be clearly may 
IT his Intereſt, who do really enjoy the Benefit of H nne, 
n b the Eta from any Atteltation. — 4 . Atk, Rep, 
NT al- 
Ac- TzNnanT at Will has been allowed to Prove Hale ſup. Lit. 6. 
Ac- Livery of Seiſin in the Leſſor, for a Man ö 
Diſ- cannot be ſaid to get or loſe where he has 
ould only a precarious Intereſt, and not ſuch cer- 
rs to tain Benefit or Charge out of the Eſtate . as \ 
onſe · he may recover in an Action: Now Tenant 
at Will can maintain no Action for the Pol- | 
ſeſſion in his own Right, and therefore by | 
his Oath he doth not defend any Eſtate or 
Intereſt of his own, he is but in Nature of 
e re- a Bailiff or Servant to the Freeholder, and 
ſidu- the Law does not exclude Servants io be!! 


ſworn in behalf of their Maſters, 1) | 


| Bur 
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2 Keb. 576, 


Sad 7 Co. 5. 
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Bor if a Man promiſe a Witneſs that if 


he recover the Lands, he ſhall have a Leaſe 


of them for. ſo many Years, this excludes 
the Evidence; for here the Witneſs would 
have a fixed and certain Advantage by the 
Event of the Verdict, and by Conſequence 
his Atteſtation is to derive an Intereſt to 
himſelf. 


A Scire Facias, that is a Writ io ſhew Cauſe, 
was brought by the King to avoid a Patent, 
and Exception was taken to the Witneſs be- 
; cauſe he was Deputy to the Perſon that 


would avoid It, but the Exception was diſ- 


allowed becauſe the Scire Facias was in the 


| King's Name, and therefore cannot be pre- 
| ſumed that the Intereſt is in another, which 

would deſtroy the very Being of the Scire 
|  Facias, for no Judge ought to preſume con- 
| trary to the Record that the Intereſt is in 


| another, but the Proof of that ought to come 
in on the Defendant's Side to deſtroy the 
Proceedings. 


Ir is no good Exception to a Witneſs, that 
he has Common per Cauſe de vicinage in the 
Lands in Queſtion, for this is no Intereſt in 


the Land, but only an Excuſe for Treſpaſs; 


and let who will recover the Lands the 
whole Right of Common remains, ſo that 
he is certainly indifferent in Point of Intereſt. 
between the two Contenders, The ſame Law 


as to Common of Shack. 


Ir 


that if 
Leaſe afterwards makes a Feoffment to another of 
cludes the ſame Lands, and in the ſecond Feoff- 
would ment makes divers Covenants that he was 
y the (WM feiſed in Fee at the Time of the Feoffmenc, 
uence and that the Feoffee ſhould quickly enjoy, 
eſt to and after upon an Iſſue taken whether there 
| were any former Feoffments, the Feoffor 
ſhall not be ſworn to prove that there was 
Cauſe, not, becauſe the Feoffor in this Caſe would 
atent, be ſworn to ſave himſelf from the Breach of 
ſs be- Covenant in the ſecond F eoffment, and there 
that fore he is concerned in Intereſt in the Succeſs 
s diſ- of the Cauſe, and ought to be excluded from 
in the all Attettation. | 
pre- | 
which M In all publick Proſecutions the Party in- 
Sire jured may be a Witneſs where there is only 
con- a Fine to the King, and no private Advan- 
is in tage ariſing to himſelf by ſuch a Proſecution; 
come but if there be any Advantage of private 
y the Benefit to accrue by the Proſecution, the 
Party is, equally excluded as in a Aa 
Action. | 
that . 
1 the IN an 8 of Aſſault and Battery, Nara. 331. | 
eſt in the Perſon injured may be a Witneſs, be- 2 Rel. Ar. 685. 
paſs; cauſe here the Fine is to the King, and no | 
the private Benefit accrues to the Party as the 
that Reſult of the Proſecution. V 
tereſt | 
Bur ſuch Verdict in an Information found- 


Law 


TIF 
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ed only on the Party his own Oath cannot be 
given in Evidence in a Civil Action, for that 
were 


Ir a Man — a Feoffment to one, and a Rel. Abr. 635, 


— 


— — 


— . pre SAS. —-— 


l — 
— ae” 
ACT * 3 * 1 
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were indirectly to ſuffer the Party to atteſt in 
his own Behalf, - | 


Bor where on any publick Proſecution 
there ariſes any private Advantage to the 
Proſecutor, there he cannot be a Witnels, be- 
cauſe that were plainly to atteſt in his own 

Behalf, which can/never be admitted. | 


8 — an of Forgery 

2$tra. 728. the Party whoſe Right was prej udiced by the 
forged Deed cannot be a Witneſs, *becaule 
there plainly refults a private Benefit to the 
Party from the Succeſs of the Proſecution. 


co. Lu. 6. b. So in an Information on the Statute of 
— Uſury, the Party to the uſurious Contract 
7 Mod. 118. cannot be a Witneſs, becauſe that would be 
— 39 to avoid his own Securities ; but after he 


Read en Stat. a hath paid the Money he is a good Witneſs, 
A. . 1 5. an becauſe then the Party guilty is fined to the 


Ed. 1775. where King, and there is no Advantage to the Pro- 
— nh, Ap ' ſecutor by the Information. 


cleared u 

On a Qu ne on the Statutes of Uſury, the Borrewer of the Money was hold - 
en competent to prove both the uſurious Contract, and alſo that the Money was te- 
paid: Note, There was no Bond, or Afurance, or Contract; the r itſelt being 
the Value of the Debt. 4 Bur. Rep. 2251, &c. | 


Tad. 975. So in an Information of Perjury, che Per- 


2 Sid. 2 37. 


2 Ro, Abr. 684, fon injured by the Perjury cannot be a Wit- 
_ neſs, becauſe the Perſon injured by the Per- 


1104. See Raym. 


1229. contra. jury gains ten Pounds on the Statute by 


Conviction. 
Vent. 49, 
2 Ix an Information of a Cheat for >; 


Str. 595. ing a Judgment,' the Wife of the Party 


— againſt whom the Judgment was obtained, 


but 2 Str. 4043, 4 h Was 


26 hold - 
was te- 
elt being 


e Per- 
Wit- 
Per- 
ate by 


btain- 
Party 
ained, 


Was 
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I25 


was allowed to be Evidence, becauſe on ſuch Silk. 283. 


Ld. Raym. 396. 


Information the guily Perſon is fined to the contre. 


King, that is the meer Reſult of the Proſe- 


cution, for the Court doth often ſet aſide 


the Judgment to vindicate the Affront done 


to the Court, yet that is not a natural nor a 


neceſſary Conſequence of the Proſecution, 
and the Grace of the Court ought not to ſtop 


the Courſe of the Law, or deprive the King | 


of a Wirneſs to t Offenders. 


Noxn the Party impoſed upon was al- 
lowed to be an Evidence, and the Defendan 
found guilty upon her Oath, and the ] 
men afterwards vacated. 


Ir the Obligee deviſes. the Debt to the 
Obligor, and the Executor delivers up the 
Bond in Satisfaction of the Legacy, and the 
Bond is cancelled and after the Validity of the 
Will is queſtioned, viz. whether the Teſta- 
tor was compos or not, the Obligor is ſaid to 
be a good Witneſs to the Will, becauſe, the 
Obligation being cancelled, he can never be 
charged at Law upon a cancelled Bond, for 
it is the Seal th that creates the e Obligation. | 


Quere, Whether any Remedy i in Equity: 


Bur otherwiſe it is in caſe ef a Mortgage, 


for though the Mortgage. be cancelled, yet 
the Right being transferred doth, not ceaſe 
or go . again oy: the eee 0 of * 


Derd. 


Naw the Moregagee » at Law hath an abſo- 


tute Eſtate, and Equity admits of no Re- 


demption 


N 
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demption but upon diſcharging the Mort- 
gage Money, ſo that in ſuch a Caſe the ſwear- 
ing the Teſtator to be compos after cancel. 
ling the Deed of Mortgage would till be in 
Defence of his own Intereſt, for the Eſtate 
doth not come back to the Mortgagor but 
by Virtue of the Deviſe. 


Vent. 31. Tu Men of one County, City, Hundred, 
A Father who Town, Corporation or Pariſh, are Evidence 
Corporation, i in Relation to the Rights, Privileges, Im- 
Wine s munities and Affairs of ſuch Town, City, 
prove a Cuſtom c. if they are not concerned in private In- 
in the Corporat?” tereſts in relation thereunto, nor advantaged 
kis Son claims a by ſuch Rights and Privileges as they aſſert 
Right of Aoi” by their Atteſtation. Men of the County are 
dem of the Cor- Evidence on an Indictment for not repairing 
| "4 Wir a Bridge, whether it be in Repair or not, for 
Rep. B. R. 333. they are perfectly indifferent, becauſe it is 

equal to any Man that the Bridge for Con- 
venience of Paſſage ſhould be repaired where 
it is neceſſary, as that they ſhould not be put 

to unneceſſary Charge, for every Man for 
the Convenience of his own Paſſage is con- 
-cerned to uphold the Bridge, and cannot be 
thought to create a uſeleſs Charge; ſo that 

he is perfectly indifferent being equally con- 


eerned on both Sides of the Queſtion. 


Bor the Men of the County cannot be 
ſworn in a Cauſe relating to the Bounds of the 
-County in a Suit depending berween that and 
another County, carried on at a County 
Charge, becauſe every Man is in ſuch-a Cafe 
concerned to prevail in Point of Intereſt. 


* ; K + } 
* * 9 * by | * 8 4 PR * 
- * 


Mort- 
ſwear- 
cancel. 
be in 
Eſtate 


or but 


1ndred, 
yidence 
es, Im- 
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inty are 
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Ir the Hundred be ſued on the Statute of ;. abr 68, 
Winton; no Perſon of that Hundred can be þ; Stat. 8 Gee. 


a Witneſs, becauſe every Perſon's Intereſt is =: © —— 
concerned in the Tax of the Hundred, and es the Hundred 


in hi to be admitted 
therefore ſwears in his own Diſcharge. 3 


Trials on the 
Statutes of Hue and Cry, and ſee after 131. 


So the Inhabitants of a Pariſh cannot be Hb. 92. 


Witneſſes in relation to Common or the Mo. fn Par who 
dus Decimandi, becauſe this touches the pri- u 2%, dated 10 


. the Poor, is a 
vate Intereſt of thoſe Perſons, and the Loſs competent Wit- 


1 ir Dri neſs in an Ac- 
or Gain falls upon their private Fortunes, dn man die 


1 | ty, a Motetyof 
which is given to the Poor of tbe Pariſh, Say. Rep. 180» 


So in a Corporation the Inhabitants and 2 Stra. 1069. 
F Wirnefl R . When the having 
reemen are Witneſſes to any Thing relating ken the Sacra: 


to the Public, where they are not concerned ment within 2 
Y 4 , in. pl Io >: I {39 . Yearnext before 
in Gain or Diſadvantage in Relation to their Elegtien into a 
private Fortunes, but where any Loſs or cerage Office, 
is neceſſary te 


Diſadvantage is conſequent to the Witneſs on be given is Evi- 


the Trial he muſt be excluded. jor eg nt 


| 1015, 1016. 
Ix an Action on the Caſe brought by a = 351. 
Mayor and Commonalty concerning the = Show. 146. 
Water Bailage, a Freeman of London may * 
be a Witneſs, becauſe the Freemen are not 
concerned in the Privilege by immediate or 
private Intereſt, nor do they get or loſe by 
the Confequence of the Trial. - | 


So in a Gift to a Corporation any Member sia. 109. 
may be Witneſs if the Gift be public, in re- 

lation to their Buildings, Schools or the like, 
becauſe no Man gets or loſes on the Event 

of the Trial. | 


Bur 


no SS emo EEO — TT 
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Bur as to the Cuſtom ot Foreignebought 
and Foreign- ſold in a Corporation, none of 
the Freemea are to be admitted as Evidence, 
becauſe every Man's private Intereſt is con- 


cerned in the Trial; and where a Man is con- 


cerned in the Conſequence of the Trial, he 
cannot ſupport it by his Oath. 


Bor in an Action brought by Pariſhioners 
for imbeziling the Stores, now by Statute 
3&4 W.& M.c. II. ſet. 12. the Pariſhio- 
ners may be Witneſſes, for the Scatute in Be- 
half of the Poor hath ſet aſide the Rules of 


the Common Law in that Inſtance ; and ſince 


the whole Riches and Improvement of the 


Nation ariſe out of the Labour of the poorer 
Sort, it is but reaſonable that the Materials 


of their Labour ſhould be abundantly ſecured 
againſt all Miſmanagement. 


WIE a Statute Law could receive no 
Execution unleſs a Party intereſted were a 
Witneſs, there he muſt be allowed, for the 
Statute mult not be rendered ineffectual by 
the Impoſlibility, of Proof; and where the 
Statute can have no Force but by the Proof 


of the Perſon in Intereſt, there the Rules of 


the Common Law are preſumed to be laid 
aſide by the Statute, that it may have its 
Effect, which it would be totally deprived 
of by binding down the Proof to the ſtrict 


Rules of the Common Law; and therefore 
this is an Exception out of the general Rule, 


for in this Caſe the Party in Intereſt is to bg 


Turxxzronx 


\ 


ought 
ne of 
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Turxzroxk in the Statute of Winton the aRal. Abr. 68g, | 
Party robbed may be an Evidence to charge; Mos. 215. 
the Hundred, for otherwiſe the Benefit of the 5? =_ K 
Statute would be totally excluded, becauſe Vent, 38. 
no Perſon can be preſent by e 
Trenton do give t their Evidence, 36, oe 15, and 

29. 


a 80 it e A 8. Council Man 


would renounce the Covenant, any Freeman 
may be Evidence of his Election and Re- 
full otherwiſe the Execution of the Act 
would be prevented by renne. 1 


Sour have « d this to the By-Laws 
of a C tion, and it is faid that in an 
Action brought by the Corporation of Wea- 
vers in Norwich for the Penalty of the By- 
Law, which ordains that no Weaver ſhould 
work at his Trade in Harveſt ; and one of 
the ion allowed Evidence, though 
the Penalty was due to the Corporation, leſt - 
the By-Law ſhould be eluded, which was 
made for a common Benefit. 


Bor quære, for no Body of Men ſeem to 
be authoriſed to make a * and atreſt a 
Breach of it, where it turns to their own 


On the Statute 1 Car. 2. c. 10. concern« Mol. 144. 
ing che hunting of Deer, the Informer is e .f 
good Evidence, though he hath Part of the 75 16 Mou. gh 
Penalty: See Forteſs.2yG, | 
Andr. 240, 241. 


. Tux fame Law on the Statue of Conven z Mol. 23g. 
| a From 
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Por thefirſt Rule ſeveral; other Corol. 
_— laries may be deduced. e Nane. 11 


Norton aal © 1ſt, That the Plaintiff or Defendant can. 
root Hl. not be a Witneſs in his-own-Caule, for theſe 
. are the Perſons that have a moſt immediate 
:- - } "Intereſt, and it is not to. be preſumed that a 
Man who-complains without Cauſe, or de- 
| fends without Juſtice, ſhould, have Honeſty 
enough to conteſs it, and therefore an An- 
ſwer in Equity is of very little Weight where 
A there are no Proofs in the Cauſe to back theſe 
Suggeſtions, becauſe though it is the Conſti- 
tution of the Court toexamine the Parties upon 
Oath to diſcover the ſecret Practices com- 
| plained of, yet there is very little Credit to 
be given to a Man's own. Oath where there 


is no probable Circumſtancę to ſupport it. 
n = any Witneſs who has Part of the Eand 
T. Ray 32, ſells. though bone fide.and for. a good Con- 
See Styl 432. ſideration, if it be after he is. ſummoned.to 


be a Witneſs or after he has had Notice of 
the Trial, the Court will not admit his Evi- 


dence. 134 4 — b 
FP. £ S ©® 1 88 6 4 
oY .* CP. FA I ; = eo T2914 


. 


Sze 10Mod, 194. 3. Ox an, Information Qui tam pro Domine 
Sond: 31% FRege on the Act of Navigation, the Informer, 
on ſolemn Debates, was allowed to be a 
Witneſs though che. was to have. half the 
8 Porfeiture, and this ex neceſſitate. rei, other- 
Vvioitſe the Statute would be eſuded. In Exch. 

cer. Mountague, C. B. 23 Nov. 1722. 


Vern. z 4 And yet, if there be but one Witneſs againſt 


tre. Ch. > . , 
— the Detendant's Anſwer, the Court will di- 


3 i * 
3 a Trial at Law. to try the Credibility of 
g Bac. Abr. 293. 3 that 


3 
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that Witneſs, for it is fit, when there is one Cilb. Chan. 13 . 


5 4 * Atk. Rep. 2. 
Witneſs only in Counterballance to the De- 2 atk. Rep. * 


fendant's Anſwer, and on that one Witneſs * 5 


the Decree is to be founded, that the Court 401, 402, 407. 
ſhould inform their Conſcience of his Credi- e. 549: . 
bility by a Trial at Law; otherwiſe any Pro- 125. gon; 
fligate*s Oath may overturn a Man's Right u en hae u. 
without any Opportunity to object to his Decree upon the 


Credibiliry z but when there are two Wit — 


neſſes againſt the Anſwer, then there is ſo againſt the De- 
great an Overbalance 'of. Credibility, that in hie Anfer 


3 | . in his Anſwer 
the Plaintiff ought not to be delayed in a is equally firong 
Trial at Law. HR If unh thoſe who 


are affirmed by 

the Depoſitions. 
by Hardw, Chane. 24 Atk. Rep. 19. Where the Evidence of a fingle Witneſs 
againſt a Negative in a Defendant's Anſwer, is corroborated by à great Number 
of Circumſtances, It js ſufficient to ſupport an Equity, by Hardw. Chanc, 2 Tr. 
Atk. Rep. 140. See Poſt 154, 155. 2 | 


Bur if any Perſon be arbitrarily made a = 
Defendant to prevent his Teſtimony in the 2 BER 
Cauſe, he ſhall not prevail by that Artifice, Sy. 4or. 
but the Defendant againſt whom nothing is c, on 


roved, ſhall be ſworn notwithſtanding ; for Codb. 326. 


4 ; , ? . 7 5 V. R . „ 
ere the Defendant does not ſwear in his own 1, Trepe _ 


Juſtification,” but in Juſtification of another joined in 2 
. | #5 i" , 3 cum, m 

with whom he is joined in the Action un- Witneſs, unleſs 

neceſſarily ; and were not this allowed, it ferred with Pro- 


or ˖ * In * eſs. Caf, Temp. 
were but for the Plaintiff to turn all the gy. 


ſeveral Witneſſes into Defendants, and he 2 
leaſed emlant can be- 


examined as a 


without Conteſt ; therefore if there be an — 2 but in 
Action of Treſpaſs againſt two, and there made  Defend- 


be no Evidence againſt one of them, he may 7 for Form-! 
. ; ake, may be ex- 
be Evidence againſt the other. | 


an:ined in a 

| | | Cauſe, ſaving _ 
juſt Exception. 2 Vea. Rep. 222. 2 Tr. Alk. Rep. 229, The Aitorney General 
muſt enter a nol! pie agu againſt a Defendant, before be can be admitted as 3 
Witxeſs, even in the Caſe of the King, by Hardw.- Chan. 2 Tr. Atk. Rep, 229. 
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Bor this Rule muſt be underſtood where 


there is no Manner of Evidence at all for 


Hite fop. Lit. 6 
Rol. Ab 685. 
Forteſt. Nep. 


2.7. 


the Defendant, for if there be Evidence 


* one, though not enough to convict 


him in the Judge's Opinion, yet ſuch Perſon 


can be no Witneſs for the other, becauſe his 
Guilt. or Innocence muſt wait the Event of 
the Verdict, for the Jury are Judges of the 
Fact, and not the Judges; and the Jury of 
their own Knowledge may have further Light 
in the Fact than what they have from ib 
Witneſs in Court. 


Turn are ſeveral Informations of per- 
jury againſt H. B. and C. on their Depoſi- 


tions in Chancery concerning the ſame Point; 


on the Trial of A. B. and C. may be Wit- 
neſſes, for they cannot be excluded 5 Reaſon 
of any Infamy until they are convicted, and 
they cannot be excluded as intereſted becauſc 
the Information of one is not Evidence either 
for or againſt the other, where the (ame 
Parties had not the AA of Croſs-exa- 


mination. 


TaxxsPass apainſt J. and B. for two 
Horſes, Evidence againſt A. as to one, and 
the Queſlion is, if he may be a Witneſs for 
B. in relation to the other ; and it ſeems 
that if it were the ſame Fact, and the Trel- 
paſs committed at the ſame Time and Place, 
he may not be a Witneſs, becauſe he ſwears 
ro diſcharge himſelf ; but if they were not 
a ſingle Fact, but two diſtin Treſpaſſes at 
different Times and Places, but arbitrarily 

Joined 


where 
ul for 
dence 
onvict 
Perfon 
aſe his 
ent of 
of the 
ury of 
Light 
m he 


f Per- 
epoſi- 
P oint; 
Wi 
Neaſon 
l, and 
ecauſt 
either 
ſame 
8-exa- 


two 
e, and 
eſs for 
ſeems 
Treſ- 
Place, 
[wears 
re not 
ſſes at 
trarily 
joined 


and therefore t 
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joined in the ſame Declaration, then they 
may be Witneſſes one for the other, becauſe 
the Oath of one of them has no Influence on 


the Crime laid to his Charge, but merely 
goes in Diſcharge of the other. Quzre. 


« 2dly, Tur ſecond Corollary on this GENE» Co. Lit, 6. b. 
ral Rule is, that Huſband and Wife cannot . 200 · 
be admitted to be Witneſſes for or againſt 
each other, for if they ſwear for the Benefit 


of each other, they are not to be believed, 


becauſe their Intereſts are abſolutely the ſame, 
hey can gain no more Credit 
when they atteſt for each other, then whe 
any Man arreſts for himſelf. 7 
AnD it would be very hard that a Wife 8, 8 5: b. 
ſhould be allowed as Eoin againſt her 2 fl. H. & 
own Huſband, when ſhe cannot atteſt for lex. P. c. 
him; ſuch a Law would occaſion implacable 433. 
Diviſions and Quarrels, and deſtroy the very 
legal Policy of Marriage that has' ſo con- 
trived it, that their Intereſt ſhould be but - 


one; which it could never be if Wifes were 


admitted to deſtroy the Intereſt of their Huſ- 
bands, and the Peace of Families could not 
eaſily be maintained, if the Law admitted 
any Atteſtation againſt che Husband. 


Tur Wife, in caſe of High Treaſon, is not Brownl. 4 


bound to diſcover her Husband's Treaſon 
although the Son is bound to reveal it. 


._ Yar in cafe af High Treaſon the Wife is T- Rays 
admitted as Evidence 8 


a E againſt the Husband, 
becauſe this is for the publick Safety, which 
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is to be preferred before the Intereſt or Peace 
of private Families, and the Ties of Allegi. 

ance are more obligatory than any other Re. 
lation whatſoever; for our Allegiance is 
founded on the Benefit of our Protection, 
which is to take Place of our Civil Intereſts 
chat relate only to well being. 


Hot, 116. In the Cafe of the Lord Audley, W the 
- 629 26% Husband-afliſted to the Rape of his Wife, 
H. 3 301. the Wife was allowed a Witneſs, becauſe it 

«ſh. Colle, was a perſonal Force done to her, and of ſuch 
r fl ., fecret Violence there could be no other Proof 
99. but by the Oath of the Wife. 

Str. 633. 1 

T. Rm. . Bur this piece of Law hath ſince been 
Vent, 244. exploded, that in a perſonal Wrong done to 
2 ">. whe Wife, the Wife may be Evidence againſt 
el At 2:, the Husband; becauſe it may be improved 
pl. - to dreadful Purpoſes, to get rid of Hul- 
— VS 250. bands that prove uneaſy, and muſt be 2 
Brownl. 4. Cauſe of implacable Quarrels if che Husband 
ee = chance to be acquitted. 
4 St. Tri. 60 


Wife Witneſs to prove Goods Ae on her Huſband's Credit, * Ghz 
ration of Wife Evidence againft her Huſband in a Cauſe for nurſing a Child. 2 


87 on. Wife Ev'dence . her — on an Iadidt ment for aſſaulting 
tra. 633. | | 


H. H. P. c. 3 THERE is 'a great Dilfetence Wb a 
3% | p. c. Wife de Fado and a Wife de Jure; for a 

4323. Wife de Jure cannot be an Evidence for or 

Ven, 243-244" againſt her Husband; but a Wife de Fafo 

Sw, 79. may; as if 4 Woman be taken away by 

Force and married ſne may be an Evidence 

| againſt her Hysband indie on the Statute 

of 3 i. 7. 6. 2. againſt the Realing of Women: 

for 


tion, 


tereſts 


re the 
Wife, 
auſe it 
of ſuch 
Proof 


e been 
one to 
gainſt 
Yroved 
Huſ- 
be a 
$band 


The Law of Evidence 
for a Contract obtained by Force, has no 
Obligation in Law, and therefore ſne is a 
Witneſs in this Caſe as well as in any other“ 
Calc whatſoever, 8 3 1 
A. marries with B. 40 PO with C. Kin dDwret.* 
and by C. has Iſſue D. C. is an Heireſs to Beere. 
certain Lands and leaves them to deſcend to'Harger. 
1 and between D. and a collateral Heir to aL, e. 755. 
C. the Queſtion of Title aroſe; and the 
ueſtion was, whether B. could give Evi- 
dence of her Marriage with 4. It was ob- - 


ected that by the very Teſtimony of B. ſhe 
ors herſelf the Wife of A. and conſe- 


8 ſhe can depoſe nothing contrary to 


is Intereſt, and he by this ſecond Marriage 
is intitled to be Tenant by the Curteſy; but 
to this it was anſwered, that the Trial in 
this Caſe could be no Evidence in the Que- 
ſtion between A. and the collateral Heir, and 
therefore the Wife of A. might be a Wir- 
nels.. nd Gould- Juſtice. 2 > ES 


a deni it was s objected before Halt, on ano- LA. Ram. 752, 
ther Trial between the ſame Parties, that the 

Wife was no Evidence in this Caſe, becauſe 

ſhe by her Oath gains an Intereſt in her Hu. 
band, and ſo doth not ſtand as a fair and un- _.. - © 
prejudiced Witneſs, and he refuſed to mt Ty 
my to be E Witneſs. | 


1 Dor no othe?! Relation i is e be- ga. „ 
cauſe no other Relation is abſolutely the ſame Sk. . 5 
in Intereſt ; but by the Civil Law, Servants Pn. 
and Children were excluded, becauſe the 2 ah nn — . Caf, 39.” 
Parents and Maſters had an abſolute Power x4. Ar. 26. a 

2 over * - ©; 


. ;- 


- 


- x2 Mod. 341. any tranſacting 
S enectnnad chain che | an 
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over them, and therefore. under that Law 
they ſwore with manifeſt Intereſt to them- 


Vern. 19% gdly, A Man retained as Attorney, Coun. 
oy 449% fel or Solicitor, cannot give Evidence of 
Chane. Caf. 277. any Thing imparted after the Retainer, for 
Mel: after the Retainer they are conſidered as the 
2 ers. 2128. {ame Perſon with their Clients, and are 
eb truſted with their Secrets, which without a 

ell. Ck, Rep. Breach of Truſt cannot be revealed, and 
3%. Rep, 66. Without ſuch Sort of Confidence there could 
dr 404- be no Truſt or Dependance on any Man, nor 
2 of Affairs by the Miniſtry or 


8 d. in this Caſe maintains ſuch Sort of Confidence 
3 Black. Com. jnyjolable. ' 


3 


extend to an Agent; ſee the Reaſon, in Atk. Rep. See Rayn. Read. 171. 
en the Stat, 2 Geo, 4. chap. 23. whetein this Duty of Secrecy is fully diſcuſſed. 


Seine 797- Bur to what ſuch Perſons knew. before 
Keb. og, their Retainer, they may be examined, for 
in that Caſe they are in the Condition of any 
other Perſon, and ſhould be examined, what 

they know of their own Knowledge. 


2 Hawk, P. c. Athly, Ir 2 Witneſs be a Party to the 


| 383 _ Crime, and left out of the Declaration on 


3 Keb. 236. Purpoſe that he may be a Witneſs, yer this 
pod . 3% jg no Objection that totally excludes him, 
aut. x15, for Partners in Guilt are not excluded from 
Tet 6. Teſtimony ; becauſe if the Rule was ſo rigid, 
L. Ray, in many Caſes there could not poſſibly be 
Con Rep: 36, any Proof at all for in ſome Caſes the Dil- 


n covery mult ariſe out of the Mouth of the 
> 569.553, Guilty; but this mightily leſſens the Credit 
30 ol. 39 : | | of 


the bet Evidence; for if a Man's ſweari 


voluntary and without 


only Evidence 


— —— 
— — 


— 


— 
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of a Witneſs, 
paſſes where a 


onviction and Satisfaction 5; 


— one is a Diſcharge from all the Reſt. 
cehly, As Perſons intereſted are FIPS Hard, 1399 140, 


remoyed from being Evidence for want of 
Integrity, fo on the 3 Side the voluntary 
Confeſſion of the Party in Intereſt is reckoned 


for his Intereſt can give no Credit, he m 


certainly give moſt Credit when he ſwears = 


againſt it; but then this Confeſſion muſt be 
ſion; for our 
Law in this differs from the Civil Law, that 
it will not force any Man to accuſe himſelf ; 
and in this we do certainly follow the Law 
of Nature, which commands every Man to 
endeavour his own Preſervation ; and there- 


fore Pain and Force may compel Men to 


confeſs what is not the Truth of Facts, and 
conſequently ſuch extorted Confeſſions are 


not to be depended on. 


Taz Examination and Confeſſion ſub- Dale, 423. 
ſcribed by an Offender before a Juſtice of Xl. :5, 19. 


the Peace, is good and ſufficient againſt ſuch 
Offender, but it does not amount to a Con- 


viction until the Party plead Not Guilty in 


open Court, becauſe the Trial ought to be 
ſolemn and of Record that determines the 
Fate of Life and Death; but ſuch Confeſſion 


in Caſes of Treaſon muſt be proved by two 


Witneſſes, and ſuch Confeſſion ſo proved is 


- any 


any in all inferior Treſ- — 1 


againſt the Party himſelt who 2 Hawk, F. C. 
made it, but cannot be made ule of againſt 2. 


5 1 1 N 
Nee others whom in his Examination he con. 
INE” be dein de Treaſon. - 0 


- 


1 A Witneſs i infor the ie. 
b. U zes. but upon the Trial is either dead, or ſo ill 
2 2. H.Y.C. that he is not able to travel, if Oath be made 
Ty 1 3, 19. Of the Truth of this Fact, the Examination 
Lev. 10. of ſueh Witneſſes ſo dead or unable to travel, 
may be read; but the Coroner muſt firſt 
make. Oath that ſuch Examinations are the 
ſame which were taken before him upon 
Oath, without any Addition or Alteration; 
becauſe the Examinations are in theſe Caſes 
the utmoſt Evidence that can be procured, 
the Examinant himſelf. . e N in 

cn by the AR of God. 


Kel. 6g.  Anp much more ſo are ſuch Ramon 
1 P.C. Evidence and to be read on the Trial when i it 
2 Keb. 19- can be proved on Oath, that the Witneſs is 
1 64. 265. detained and kept back from appearing by 
St. Tri. 265. the Means and Procurement of the Priſoner, 
Ry u. F. for he ſhall never be admitted to ſhelter 
284, 83. himſelf by ſuch evil Practices on the Wit⸗ 
; neſs, that being to give him Adramage of 


_ own Wrong. 


Kel. 58. So if Oath be made that a Witneſs EXa- 
89 . mined before the Coroner had been ſought 
fay ot ; and fee for againſt the Trial, and though all Endea- 
in. n. b. c. zos. vours have been oled, yet he cannot be 
found, in ſuch Caſe his Examination may be 

read; 'becauſe 1 ſuppoſe it is to be preſumed 

that the Witneſs is dead when he cannot be 


found after tho ſtricteſt Enquirx . 
Re 


BED + | ED 
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lx an Information againſt Paine far. com- e 465 | 
poling and publiſhing a Libel againſt the late I. Raym, 729. 
Queen Mary, which was called her Epitaph. — 91525 gf 
The Caſe was, that Paine wrote the Epitaph, =86. . 


de but it was dictated to him by another, and . 
N that afterwards Paine put it_ into his Study, Comb. 358. 

l, and by Miſtake delivered it to B. inſtead of , 3 = 
ſt another Paper. It came at length through b 
a ſeveral Hands to the Magiſtrates, who ſent 

n for B. and examined him upon Oath, in the 


Abſence of Paine. B. died before the Trial 
of Paine, which was at Bar, and the Court 
would not allow the Examinations of B. to 
* be given in Evidence, becauſe Paine was not 
preſent to croſs- examine, and though it is 

Evident i in Indictments for Felony in ſuch 


* Caſe, by Force of 2 & Pbil. and Mar. 
c cop 10. yet it is not ſo in Informations for 
$ Miſdemeanors in Civil Actions or Appeals 
| of Murder, 
r bthly, Tur ſecond Sort of Prins ex- 
f cluded from Teſtimony for the want of In- 
f tegrity are ſuch as are ſtigmatized. 
Now there are ſeveral Crimes that ſo ble- 8 
wiſh, that the Party is ever afterwards unfit a «oh rs. 
. to be a Witneſs, as Treaſon, Felony *, and : Bft +... 
ö every Crimen falſ, as Perjury, Forgery, and t 524. ? 


the like ; and the Reaſon is very plain, be- — e 


| cauſe every plain and honeſt Man affirming Fiera, lib. 4. 
the Truth of any Matter under the Sanction 5,5 on ne 1 
| and Solemnities of an Oath, is intitled to "IE 
Faith and Credit, ſa that under ſuch At- 3 Challeng 
1 | | uh Rol. Abr. 649. 
ol Lev, 263, ſays not, P 
* | reftation U 


1 
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Rayw. 38, 369 teſtation the Fact is underſtood to be fully 


3098. left. ga, proved. 


22 lt. _ # | 
7 10, 433.7 43, 33 H. F. C. 263. 33H, 6. 55. ph, 45. 2 K. H. P. c. a. 


Bur where a Man is convicted of Falſ- 
hood and other Crimes againſt the common 
Principles of Honeſty and Humanity, his 
Oath is of no Weight, becauſe he hath not 
the Credit of a Witneſs, and there is equal 
or greater Preſumption againſt him than can 
be on his Behalf; for the Preſumption is 
benign and humane to every Man produced 
as a Witneſs, that he will not falſify or pre- 
varicate in Matters of fuch Importance as 
all Affairs of Juſtice are. 


Bur where a Man is a notorious and pub- 
lick Criminal, this Preſumption fails him, 


and from thenceforth he is rather to be in- 


| tended as a Man profligate and abandoned, 
than one under the Sentiments and Convic- 
tions of thoſe Principles that teach Probity 
and Veracity; and conſequently the produc- 
ing ſuch a Man is perfectly ine ffectual, be- 
cauſe the Credit of his Oath is overbalanced 
by the Stain of his Iniquity. ; 


Tu common Puniſhment that works the 
eo. Lit, 6. b. Crimen falfi is being ſet on the Pillory ; and 


g Mc. 159 74 therefore antienly the held the Law to be 


8 that no Man legally ſet on the Pillory could 


Holt 753 be a Witneſs ; for they thought it a ridicu- 


25alk.461, $13, lous Thing, and boding ill to a Cauſe when 
| $34, 436 689. 4 Perſon thus ſtigmatized appeared in Court 
2 Vs Abe 28. to atteſt any Thing; but the Rigour of this 
is reduced to Reaſon; for now it is held that 


3 *. unleſs a Man be put in the Pillory for Cri- 


men falli, as for Perjury, Forgery, or the like, 
Es 


mo o& = mo” =. 
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it is no Blemiſh to a Man's Atteſtation ; for 
a Man may be pilloried for ſpeaking looſe. 
and ſeandalous Words of the Government, 
which yet in doubtful and factious Times 
ought not to be taken as a Preſumption 
againſt his Common Credibility. 205 


Ons attainted of Felony or Cheating after T. Rm. $70, 


a general Statute Pardon, was allowed to be 37% _. 


2 good Witgeſs, and fo he is after Burning Styl. 388. 
in the Hand, which amounts to a Statyte Par- nt 2 

don, for by the Statute Pardon, every Body skin. 551. 
that is within that Pardon is received into the {raphy yi 


Society as a Perſon of Credit, and no Man See Hob. 8:. 
can be puniſhed in his Reputation when the 
public Voice has diſcharged him. 


Bur whether the King's Pardon diſcharg- , grown. 47. 
ed him has been a Queſtion, for ſome hold 21 H. 4. 41. b. 
that the King's Pardon indeed takes away 2 3 
the Puniſhment, but doth not remove the 
Crime, and the Turpitude of the Crime al- 
ways remains in the Mind, and 1s ever a 
Preſumption againſt his Evidence. 


Oruzas hold the King's Pardon reſtores Hob. 8. 


the + 1 Þ and the Loſs of Reputation 1 . 


J being Part of the Puniſhment, the King's 395. f. 48. 

Pardon that can take off the whole Puniſh- 84d. 349 

4 ment muſt by neceſſary Conſequence reſtore Dans. Abr. 163. 
the Reputation, and the King, who is the 5.1 10. 

0 at Preſerver of the Life, Liberty and Ow. 13%. 

0 of his Subject, is the beſt Judge of 6 37: 

t 3 Se OL pi. 6. 

; the Conſequence of his Pardon. Cre, Jac, Gam, 

18 N St. | 

L St, Tri. 552, 553. 296, 610. 4 St. Tri, 179. 1 Y ** . 


3855 
Kaym. 23, 369, 379. 2 q H. P. C. 278. but the contrary is held in Bu'ft, 1 54. 
and 2 St. Tr, 520 to 524. Skin. 578, 579. | | 


Gy | I 8 
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So that if any Perſon, guilty of thoſe | 
Crimes by which Credit is loſt, be after. t 
wards pardoned, it muſt be ſuppoſed that I 
he hath repented of his Fault, and hath re- f 
turned to a better Mind, and therefore that | 
per Hott, his Evidence is not dangerous to the Life, c 
Liberty or Eſtate of the Subject; and-there- \ 
fore the Law is now held to be, that on Per- | 
jury' at. Common Law the Party pardoned 1 
may be a Witneſs, becauſe the King has a 1 
Power to take off every Part of the Penalty, , 
and ſo diſcern whether it is fit the Offender 
2 Hewk, p. c. ſhould be reſtored to Credibility ; but if a 
432-419. Man be indicted of Perjury on the Statute, | 
the King cannot pardon, for the King is ex- | 
cluded and deveſted of that dev and by £ 
the expreſs Words in the Statute. - | 0 
0 
T. Raym. * An Indictment of Perjury and Verdict f 
2 $10. 51. thereon, and no Judgment entered, cannot be t 
Keb. 1% admitted to weaken the Credit of any. Wit- 8 
neſs ; for if there be no Judgment entered, 0 
the Allegata muſt be ſuppoſed defective, and | 
a Man cannot be intended to make compe- | 
dent Proofs upon inſufficient Allegations. 6 
a Hk P. * we 7ly, Inmoxs cannot be Witneſſes, be- 
434. erg cauſe they ate under none of the Obligations I 
der Cell. Hi. l. c. of our Religion, and therefore they are not It 
Wenn under the Influence of the Oaths that we U 
336. adminiſter; and where the binding Force of 
*r Abr. 297 to an Oath ceaſes, the Reaſon and Grounds of 
„18 1104, © Belief are abſolutely diffolved. -, + * b 
Atk Rep. Ry = | | | , 


ham, 1 Bor 


yu Bay * ate . io ed to * Wit. A Jew was ge- 


itted hi 
nefſes becauſe they can ſwear. on the Old T. r per. 


Teſtament which is Part of our Belief, there- Jun, becauſe be 


wore on the Old 


fore their Oaths do induce a Belief of the Teſtament only 
Fact, which. they atteſt; but thoſe are totally pe, of the 

extluded by the Rules of the Civil Law, Rayo. on Star, 
which: ſeems a little partial i in their ordinary f 2. . 2,35. 
Methods of Teſtimony, and which ſays, 4 4to Lait. 75 773. 
+ Judæi et Heretici contra Oribodoros fal 


in Judicio Te eſtes . 


* 


Schly, T Excommunicate . 


be Wimeſs, becauſe by the Laws of the Taten be | 


Holy Church, ſuch Perſons are excluded Evidence of a 

from human Converſation. Nay her Laws — 3 
Jo far as to excommunicate thoſe. wha ted. By fn 

converſe with them, and conſequently they 5 Tr, At. Rep 

cannot be admitted to receive any Queſtions 578, 

from a Court of Juſtice ;' beſides they 

thought that thoſe who were excluded out 

of. the Church, were not under, the Influence 


of any Velgion. 


Itkly, Tue ſame Law holds place "> EN 
lation to Popiſh Recuſants, for they are by 136. 
its 3 Jag. C. 5. in the ſame Condition with $*. Ti- . 


3 St. Tri. 425. 


erſons excommunicated; for when nn 


Pope pretended to excommunicate Kings, 1 
:rawley 216. 
it ſeemed proper to encounter his F action e, 


with their own Weapons. 


Bur Perſoris outlawed may be Witneſſes, Co. Lit, &b. 
nge they are puniſhed; in their Properties, 


+ That neither "Few of an Heretich can be gs in Judgmrenie 
« a-Hiineſs againſt an Ort bodex. " 


and 
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and not in 


the Salsa has no Manner of Influence 
upon their Credibility. 
As to thoſe who are tHe Teſti. 1 
mony by the Want of Skill and Diſcern- t 
ment, and they are Idrotx, Madmen and Chil- d 
_ under the Age of common Knowledge; 5 
ey are perfectly incapable of any Senſe of 0 
. and therefore are plainly excluded. te 
k * F 4 E 
11. r. c. 26. Cf DbRzx under the Age of 14 are 2 n 
7-1-5 37 regularly admitted as Witneſſes, and yet a A 
635. 12 they are obliged to fwear Allegiance i in te 
278. 66. the Leet. There is no Time fixed wherein N 
2 Hawk. P. c. they are to be excluded from Evidence, but 5 
222 25 the Reaſon and Senſe of their Evidence is to p 
des Moiely 722 appear from the Queſtions propounded to 0 
ae and their Anſwers to them. 
70, Cc. 
, P of 
Waꝭ come now ond this ge Scale II 
of Probability; and to compare the ſeveral 1 
Degrees of Evidence one with another. All fe 
Certainty (as we have ſhewn) ariſes from the E 
Knowledge of a Man's own proper Senſes by ta 
Intuition and comparing of his Ideas and fe 
Thoughts one with another, ; 
# t 
PROBABILITY. pe 
F; 


Proof of the Ilie on whom. 


ProOB ABILITY atiſes from the Agreement 
of any Thing with a Man's own AN 
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and Obſervations from the 2 of 
others who have ſeen — heard *. 


Ap here it is firſt to be conſläered. that 
He jn all Courts of Juſtice the Affirmatide ought 
n to be proved, for it is ſufficient barely to 


d 


tle deny what is affirmed until the contrary be 

ex proved, for Words are but the Exprefſions 

of of Facts; and therefore when nothing is = 1 
* to be done, nothing can be ſaid to be P 


ed; and this is a Rule both in the kom- 3 

ot mon and Civil Law. The Civil Law ſays, Ti. Dig. Lbs" p 
at *. Probatio imponilur el qui allegat, neguntis au- 
in tem * 3 TONES aul 5 auen 


ut „Bor in a Caſs win: Gs Aﬀicwivnys is | 
to — the other Side may conteſt it with 
to oppoſite Proofs, and this is not properly the 
Proof of a Negative but the Proof of the ſame 
| Propoſition totally inconſiſtent with what is 
WH affirmed; and therefore, where the General 
Hue is in the Negative, the Plaintiff muſt al- 
ways hegin with this Proof, becauſe the De- 
fendant cannot prove the Negative, and the 
Charge beginning by the Plaintiff, he muſt 
take it out of bo Evidence, as if the De- 
fendant be charged with a Trefpaſs, he need 
only make a general Denial of the Fact, and if 
the Fact be proved, he can only prove a Pro- 
poſition inconſiſtent with the C harge, and that 
he was at another Place at the Time when the 
Fact is ſuppoſed to be done, or the like. 
Dor where Law ſuppoſes the Matter 
contained in the Iſſue, there the oppoſite | 
9 on bim es , for it is 
Ry e ent 


Party 
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Party muſt be put into the Proof of it by 4 
Negative; as in the Iſſue ne ungues accouplt 
/ in loyal Matrimony, the Law will ſuppoſe 
the Affirmative without Proof, becaule the 
Law will noteaſily ſuppoſe any Perſon to be 
criminal, and therefore in this Caſe the De- 

fendant muſt begin with the Negative. 


2 Leon. 166. In a Writ of Right the Evidence mul 
- begin from the Tenant, if the Miſe is thus 
Goldſh. 23, joined, Ez Defend. ſe pon. in magn, (iz. 
Co, Ent.'132. Dem, Reg. et petit Recognitionem fieri utrun 
itſe majus Jus habeat. tenendi tenementa cu 
pertinent, fibi et beredibus ſuis ui tenen, inde, 

ficut illa tenet : an pred” querens babendi caden 

Tenementa cum per tinen ut illa ſurerius pe. 

ſo that in this caſe the Defendant's Iflue i: 

in the Affirmative, and therefore the Proof 


muſt begin from him. 


n - Taz Witneſs produced. muſt. firſt be e exa· 

Gilb, Hiſt. Chan. mined on the Part of the Producer, and then 

5 the other Side may examine him; and this is 
a Regulation that naturally follows the true 
Order of Things, for it is proper firſt to en- 
quire what a Witneſs can prove before you 
are to examine what bath mog Kun under 
ms. Knowledge, | | 


: Tux Analogy of this Method i is tl ob- 
ſerved 4 in W for if 550. Plaintiff takes 


* And the Defendant Puts bimſe p — the "Greer Ae of the 
Ler d the King, and deſires to know whether be bas the better Right 
7. bolditig the Fenements "with the Appurrenunces, to bim and bis 

irs as Tenant thereof, as be holds thoſe, & e. Or whether the afore* 
Said Plaintiff; of boldi ug the ſame Fencments with the Appurt rtenands 
as r abeur demand: d. | 


1 


out 


. - 
* 84 , * ' N . 
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out a Commiſſion he ſhall have the Carriage 
of it; but if the Plaintiff will not take out a 
Commiſſion the next Term after Iſſue joined, 
then the Defendant may take it out, and 
the Carriage belongs to him, for he that car- 
ries the Commiſſion is firſt to produce and 
examine his Witneſſes, and he that is firſt 
to produce the Witneſſes is to have the Car- 

riage of the Commiſſion; and the firſt be« 
longs to the Plaintiff to prove the Allega-- 
tions of his Bill, and if he fails, the Defen- 
rum dant may þrove any Anſwer. 


inde, Ti firtt and loweſt Proof is the Oath of | 
aden one Witneſs only, and there is that Sanction 
tel. and Reverence due co an Oath, that the 


Ie 13 eſtimony of one Witneſs naturally obtains 
roof redit, unleſs there be ſome are of | 
| Probability to the contrary, | 


Exa- Now that which ſets aſide his Credit, and. 
then Wl overthrows his Teſtimony, is the Incredi- 
is is bility of the Fact, and the Repugnancy of 
true his Evidence; for if the Fact be contrary to 
> en- Ml Manner of Experience and Obſervation, . 
you it is too much to receive it upon the Oath 
nder of one Witneſs ; or if hat he ſays be contra- 
Fi dictory, that removes him trom all Credit, 
bor Things totally oppoſite cannor decrive 
ob- Belief from the Arcettation of any Man, T% 


akes RAT 


c the | One Witneſs, Hearſay Evidence, LG.) 
Right 
4b Tran which ad hisTeſtimony ande 6 


toy ful is the Atteſtation of the ſeveral 8 


0 and yet no Proof of any one of 
aut F L 2 F thoſe 
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thoſe Circumſtances to fall in with what he 
atteſts; this may render ſuch a Witneſ 
(Randing alone without any aſfiſtant Proof) 
to —— much ſuſpected, and there muſt be 
2 Conſidence in the Integrity and Vera. 
city of the Man to believe many Circum- 
ſtances on one Man's ſingle Teſtimony where 
if ĩt were true there might be a Multitude 
af concurrent Proofs to ſtrengthen and con- 


b the Evidence. 


3 Thing that _—_ render his 
Teſtimony doubtful is, the not giving the 
Reaſons and Cauſes of his Knowledge; for 
if a Man could give the Reaſons and Cauſes 
af his Knowledge, and doth not, he is for- 
ſworn; becauſe - he is obliged. to tell the 
whole: Truth, and by conſequence he is of 
no Credit; and chat 3 Man ſhould know 
any Thing, and not tell how he comes to 


1 incredible. » LO 


rom 


1 T. 1 3 be ſaid. as N who 


take upon them to remember Things long 
ſince tranſacted; for if the Matter bo frivo 


lous, they ought to tell the Cauſes of their 


Memory, otherwiſe the Memo is little to 
be credited; for they are rather to be ſup- 
poſed as raſh Perſona who take upon them to 


ſwear what they da nat perfectly * hen 
than that they are really under the Awe or 


Conſcience * for then they. would 


be able to tell the Reaſon and certain Marks 
of: poor e N bran de n wee”) 


10 * din d 100 | Arcgun 


LH 
, 
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 Anotrts Thing that may render a Wit- 
neſs ſuſpected, is in the Perſon himſelf; as 
if he who were Party to the Crime, ſwears 
for his own Safety or Indemnity, or be a Re- 
lation or Friend to the Party or the like; 
or be of a profligate or wicked Temper or 
Diſpoſition ; and the Weight of the Proba- 
bility lies thus; if you think the Bias is fo 
ſtrong upon him, as would incline a Man of 
his. Diſpofition, Figure and Rank in the 
World, to falſify, you are to diſbelieve him; 
but if you think him a Man of that Credit 
and Veracity, that, notwithſtanding the Bias 
upon him, would yet maintain a Value for 
Truth, and is under the Force and Obliga- © 
tion of his Oath, he is to be believed. | 


Tus Atteſtation of the Witneſs mult be to wee Hearvy 
what he knows, and not to that only which Evidence is gov 
) | 7 , * » ddmifſable; but 

he hath heard, for a meer Hearſay is no Evidence that a 
Evidence; for it is his Knowledge that muſt fobicriding Wit. 


neſs to a Will or 


direct the Court and Jury in the Judgment Inftrument, ac- 


of the Fact, and not his mere Ctedulity, aue up- | | 

which is very uncertain and various in ſeveral Bed, to the Per- 
Paſt; «IT ſon giving the 

Perſons ; for Teſtimony being but an Ap- Raden Me 


peal to the Knowledge of another, if indeed be, the fubſcrib- 
he dath' not know, he can be no Evidence: ji tots. . 


Beſides though a Perſon teſtify what he hath is admſſable at 
ria}, though 


heard upon Oath, yet the Perſon who ſpake Ar 

it was not upon Oath; and if a Man had much more all 
been in Court and ſaid the ſame Thing and 5 
had not ſworn if, he had not been believed came upon a croſs 


Examination, 


in a Court of Juſtice; for all Credit being and was not ob- 


derived from Atteſtation and Evidence, ſt jected to on the 


rial. 3 Bur, 


can riſe no higher than the Fountain from Rep. 1863, 
L 3 . - whence 1256. 


n 
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| whence it flows, and if the firſt Speech was 
without Oath, an Oath that there was ſuch 

a Speech makes it no more than a bare Speak. 
ing, and ſo of no Value in a Court of Juſ 
tice, where all Things were determined 
under the Solemnities of an Oath ; beſides, 
nothing can be more uncertain than the looſe 

and wandering Witnefles that are taken upon 


courſe of others. 


2 * p. c. Bur though Hearſay be not allowed as 
$5 "EY direct Evidence, yet it may be in Corrobora- 
— _ tion of a Witneſs's Teſtimony to ſhew that 


I Med. 283, He affirmed the ſame Thing before on other 
| K 3 Occaſions, and that the Witneſs is ſtill con- 
414» 47 $29 fiſtent with himſelf; for ſuch Evidence i; 


761, $02, 03 


3 St. Tri 14s ng oe moan 2 — that gives in 
418, 292, 252, ay upon "ern. 

258, 423, 429% 

4 St. Tri. 33, $9 52> $3- 


AnoTHER Thing that derogates from the 
Credit of a Witneſs is, if upon Oath he 
affirmed directly contrary to what he aſſerts; 
then, if the Matter be Civil, -you may give 
in Evidence the criminal Proceedings, and 

| ſwear that he gave Evidence at the Trial; 
and this takes from the Witneſs all Cre- 
dibility, inaſmuch as Contraries cannot be 
true. | 


Two Witneſſes. 


Adly, Tux ſecond Degree of Credibility 
is from the Oaths of two ſeveral W 9 
4 


the uncertain Reports of the Talk and Dil- 


. A ˙ m ons oe d -- 


\ 
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and is one Step higher than the Credibility 

that ariſes from the Oath of one Witneſs 

only; for here, if they agree in every Cir- 
cymſtance, there muſt be two perjured, or 3 
it muſt be true what theſe Witneſſes alledge | 
and de poſe; but if upon their Examinations 

they diſagree in Circumſtances, then they 

fail in their Credit, becauſe their Contradic- 

tions cannot be true. 


Bur if the Matter they atteſt were tranſ- 

acted long ago, then this is capable of a fair 

Anſwer, for it may be ſuppoſed that the lit- 

tle Circumſtances of Things might be for- 

gotten, and it ſeems more like a Story laid 

and concerted beforehand, if in every minute 

and particular Circumſtance they had both 

agreed and conſented in Evidence. | 2% 37.260 


mo — 8 * e een fe = * N n . i 
n 1 . x) *s 
ki — a — — —_— AP Sore 4 * # 
; . — 
2 — 7 OS \ 


— — . wee + 
b a * ol 
i Wl _ 


= * 
ny a= — 
— " —% So 


| Tirene are ſome Caſes in the Law where 
the full Evidence of two Witneſſes is abſo 
lutcly neceſſary ; and that is, | v 
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the 

= FigsT, where the Trial is by Witneſſes » Hawk. P. c. 
bo only, as in the Caſe of a Summons in a real — wa PATE 
* Action, for one Man's Affirming is but equal 

1: to another's Denying, and where there is no 

* Jury to diſcern of the Credibility of Wit- 

be neſſes, there can be no Diſtinction made in 


the Credibility of theit Evidence, for the 
Court doth not determine of the Preference 

in Credibility of one Man to another, for 
that muſt be left to the Determination of the 
Neighbourhood ; therefore where a Surnmons 

is not made and proved by two Witneſſes, 
FFF the 


. = 
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the Defendant may wage his Law of Non. 
Summons. 5 3 2 R | 


2dly, Taz ſecond Cafe is in Chancery, 
and that is, where there is but one Witneſs 
contradicting the Anſwer ; for there the C re- 
dibility is equal, unleſs it appears from the 


Nature and Face of the Fact, that the An- 
ſwer is not to be believed, and the Courſe of 


the Court in ſuch Caſe is to direct a Trial at 
Law to aſcertain the Credibility of that Wit- 
neſs by a Jury, which is the common Stan- 
dard on which the Credit of every Engliſh. 
man is to ſtand and fall in all Events. 


Two Witneſſes, contrary Proofs. 


2dly, Tux third Cafe where the Law re. 
uires two Witneſſes is in the Caſe of High 
reaſon, and this is not ſo much from the 
natural Juſtice of the Rule, tha! every Man's 


Allegiance is ſuppoſed till the contrary is 


— 


Stat. 7. W. Jo 


c. 3. 
2 Hark. P. 8 
356, 257, 258, 


roved, and the Negative of the Priſoner 
is equal to the Affirmative of one Witnels, 
and therefore the Treaſon ought to be proved 
upon him by two Witneſſes ; for then the 
ſame would be good in Caſes of Felony, 


where every Man's Honeſty is preſumed till 
the contrary is proved, and yet there it is 


ſufficient to prove the contrary by one Wit- 
neſs ; but the Law has appointed two Wit- 
neſſes in this Caſe, becauſe a Court Faction 
might in many 
on ſuch Articles without a ſufficient Proof, 


and now by the late * Statute two Witneſſes 


Tv 407, are required ta every overt Act of Treaſon. 
ge 
Two 


Cafes cut off their Enemies 


2 > 28282 


W ens thy 


{+ S#: av 


Two Witneſſes were required in the Cafe Z. Ran · 408. 


of Hereſy, becauſe this was tried by the 436, Now 655 


Canon, and they followed the Rule of the 


Mofaic Law that required two Witnefles ; 

befides; Hereſy was formerly reckoned Trea- 
ſon, and therefore the Law did in ſuch Cafes 
require two Witneſles, | 


In Treaſon for counterfeiting the common = Hawk. P. c. 
Coin, one Witnefs only is ſufficient, becauſe 73%; 14 
this does not relate to State Criminals, and 3 Kebl 68. 
there is go Danger of Oppreſſion from s br. Cee, 216 


Court Faction. 


THERE are Caſes where the Trial is by Rol. Rep. 82. 
Witneſſes, and yet one Witneſs ſuffices, amd c 297: 3: 
that is on the 18 Elz. where the Mother of a 350, 470. - 
Baſtard Child is allowed Evidence to prove gung. 4 
the reputed Father; and this is for Neceffity, 348, 350, 355. 
becauſe other wile ſuch ſecret Lewdneſs would 
go totally unpuniſhed; but then if a Woman 
charges two Perſons fhe loſes her Credibility 
that ſhe cannot charge either of them; but 


if ſhe keeps conſtantiy to the Charge of 


one only, it is a ſufficient Proof ; the Starute 
having ſet aſide the Common Law in that 


Particular. 


The Weighing of Evidence. 
Wi come now to ſer che ſeveral. Bounds 
of Credibility where there are contrary- | 


| In contrary Proofs, if Men's ſwearing can 
be reconciled, ſuch Interpretation ſhall be 
nn 
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poſite Witneſs, 


The Law of Evidence. 


put upon it as may make them agree, be. 
cauſe every Body ſhould be ſuppoſed to ſwear 
the Truth, and no Man ſhall be intended to 


ſwear a manifeſt Perjury ; therefore that Con- 


ſtruction ſhall be taken that would make 


them agree, rather than ſuch whereby they 
muſt neceſſarily oppoſe each other. 


Ox affirmative Witneſs countervails the 
Proof of ſeveral Negative, becauſe the Af. 


firmative may ſwear true, and the Negative 


alſo ;, for the Negatives may commonly be, 
that they know not of the Matter; the Af- 


firmative ſwears that it is, and ſo the Af. 


firmative may be true and the Negative alſo; 
for the Thing that the one ſwears may be 


true though the other knew nothing of the 
Matter; but where the Affirmative and Ne- 
gative oppoſe each other in contradid ory 
Propoſitions,” the Evidence is to be weighed 


according to the Rules hereafter mentioned. 


| Ir there be two Witneſſes againſt two, 
and no Preponderating as to their Number, 
they are to be weighed as to their Credit, 


| Ir a Witneſs be produced, and another be 
produced as to his Credit, his Credit is leſ- 


ſened in proportion to the Credit of the op- 


Ir a Witneſs be produced, and another be 
produced in Deſtruction of his Credit, and a 
Third be produced to ſupport his Credit, the 


Credit of the firſt Witneſs is to be ſupported 
| in 


6. G A. 


R, 


4 
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e- in proportion to the Credit of the firſt and 
ar third Witneſs to the ſecond. "IS 
0 ; 4 
n- Tux Credit of a Witneſs is to be judged 
ke from his State and Dignity in the World, for 
ey Men of eaſy Circumſtances are ſuppoſed 

more hardly induced to commit a manifelt 14 

Perjury, | f | 
he ay 
f. Turin Credit is to be taken from their 1 
ve Principles, for Men atheiſtical and looſe to i 
Xe, Oaths are not of the ſame.Credit as Men of 26 
f. good Manners and clear Converſation. „ 
0; Turin Credit is to be taken from their ith 
be perfect Indifference to the Point in Queſtion z ity 
he for we rather ſuppoſe that the Favour and -*' 
le- Regard to a Relation may draw a Man into | } 
ry Perjury, than that it ſhould lie upon a Man 1 
ed wholly indifferent and unconcerned. ] 

Ir Witneſſes are equal in Number and ; | 
70, Credit, their Diſcerament muſt ariſe from 3 
bb their Skill and will appear. from the Rea- *Y 
| ſons and Accounts they give of their Know- F 


ledge; for if one gives more plain and 
be evident Marks and Signs of his Knowledge 
el- than the other, he is rather to find Credit; 8 
p- for the Memory of the other Side ſeems 
| more faded, and therefore they appear more 
| raſh in taking upon them, at leaſt they do 
be not appear ſo diſtinguiſhing in their Obſerva- 
d a tions as thoſe who give the Marks and Signs 
the of their Memory,  _. 


in In 
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2 Hawk. P. C. 


434+ . 29. 
Cro. Car. 252, 


2 Bulft, 147. 


H. P. C. 264. 


See 3 Inſt. 79. 


2 Sid. 211. 


The Law of Evidence. 


In Caſes. of Treaſon or Felony no Wit. 
neſſes are ſworn againſt the King; and the 
Reaſon ſeems to be becauſe Men think it an 


Act of Piety to ſave the Life of a Man, and 


therefore may ſtretch a little beyond their 
Knowledge, and for that Reaſon are not ad- 


mitted to hurt their Conſciences by ſwearing; 


and therefore it ſeems hard to make any uſe 
of this Rule of Law to depreciate the Affit- 
mation as if of leſs Value than an Oath; 
for the Party affirming declares he was will- 
ing to take his Oath and cannot be admit- 
ted; ſo if no Advantage be taken of the 
Authority of an Oath above that of a naked 
Affirmation, for that were to turn the Rules 
of Law into Oppreſſion and Injury: Where 
10 is only Judgment of Member, there 

itneſſes are to be admitted againſt the 


King, becauſe the Reaſon of the Rule does 


not extend to ſuch Caſes. 


1 Ann. cap. 9. 
ſ. 3. 


By the now Law in Caſes of Talon and 
Felony, the Witneſſes againſt the 4 5 
admitted to their Oaths, becauſe this Rule 


' was abuſed in the late Reigns to derive a 


Credibility on the King's Witneſſes as being 


upon Oath, though contradicted by Men of 


Preſumption 
what, 


better Credit upon their Words only. 


Preſuniptions- violent and probable, now 4 


Fattum. 


_ Havinc ſpoken of living and written 
Evidence, we now come to Preſumptions ; 
as it is defined by the Civilians, 5 is 

| E - 


. 2 e + 


| Haſte with a bloody Sword. 


The Law of. Evidence. 


Canjedura ex cerio ſigno proveniens ae alia 
hace pro veritate habetur. When the Fact 


icſelf cannot be proved, that gn como 
neareſt to the Proof of the Fact is, the Proof 


uſually attend ſuch Facts, and theſe are ah 
ed Preſumptions and not Proofs, for th 
ſtand inſtead of the Proofs of the Fact till 
the contrary be proved. 


of the Circumſtances that = and 


Tags: Preſumptions are twofold; violent, 1". 6. b. 
or only probable; for the light and raſh Pre- "mag FOR 
ſumptions weigh nothing, and therefore they 


Cannot come under Conſideration. 


or wiplene Preſumption; and that is 
when Circumſtanees are bs that x 
neceſſarily attend the Fact. 


As iffa Man be found ſuddenly dead in a Co. Lit, "TY 
Roam, and another be found running out in "dg 


Hawk. . = ch. 
45. f. / 10. 
T. 28. 


836. 280 Tri, 408. 3$t. Tri. 22h, 229, 633, 689, OY te 901, 928 to 930. 


Tuts ia a violent Preſumption that he is 
the Murderer; for the hong the Weapon, 
and the hiſty Flight, are all the necefſary 
Concomitants ta ſuch horrid Facts; and the 
next Proof to the Sight of the Fact itſelf, 
is the Proof of thoſe Circumſtances that do 


neceflarily attend ſuch Fact. 


le a Man gives a Receiptfor the laſt acht | 


the former | is pfeſumed to de paid, becauſe 
a Man 
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a Man is ſuppoſed firſt to receive and take 
in the Debts of the longeſt Standing; eſpe- 
cially if the Receipt be in full of all De- 
mands then it is plain there were no Debts 
ſtanding out; and if this be under Hand 
and Seal, the Preſumption is fo violent 
that the Law admits of no Proof to the con- 
trary ; becauſe that were to let a Man in- 
validate his own Deed, which our Law doth 
not permit ; for here, though the Payment 


of the Money is not proved, yet the Ac- 


quittance is proved, which could not be 
without ſuch Payment. | 


Evexy Preſumption is more or leſs vio- 
tent according as the ſeveral Circumſtances 
fworn do more or leſs uſually accompany the 
Fact to be proved. 


Ir there be an old Deed, and Poſſeſſion 
has always gone along with that Deed, it is 


a violent Preſumption of a Right though the 
| Livery be not actually proved; for, though 


the Fact of Livery is not proved, yet the 
Circumſtances uſually attending ſuch Facts 
are really proved, that is, the old Deed and 
the conſequent Poſſeſſion. 


IS SNES 
We come now to the ſeveral Iſſues in each 


particular Action; and firſt to the Iſſue of 
Non efi Faftum, and we have already con- 


+ fidered what is the legal Conſequence of In- 


terlincations, Raſures, and the breaking off 


Seals from Deeds. 


A ND 


de Now eft Fagum. : | 061% 
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** now we are to e what other 
Evidence | in proper ugg this Iſſue. 1 


I an > Obligation:i is delivered to the uſe ts. oi 


of another, and he diſagrees to it, by this Cro. El. 54. 
the Obligation has no Force, and he can P/. 163767. 


never agree to it afterwards, and therefore Leon. 110, 


this is no Deed, and may be given in Evi- x — = 
Danv. Abr. 514. 


: 
\ 


Non ef F aun, 
Ir A Man ſeals i an Obligation and com- Rol. * 634. 
mands another to keep it till certain Condi- pt. 8. 


tions are performed, and the Bond is deli- 14. Raum. — 


vered to the Obligee before they are per- 355, 357. 
formed, this could never be his Bond *rill Salk 274. 


thoſe Conditions were performed, and there- 
fore this ſpecial Matter may be given in Evi- 
dence to 8 Non Ui Fadum. | 


„ 


Aus opdn Non of Faun if the Witneſſes Rel. Abr. 677. 


prove Delivery at another Place than where vl. 24. 
it bears Date, it does not warrant the Iſſue; 
for this is a Teſtimony contrary to the plain 


Words of the Deed, and therefore no Proof z Co. 4, 8. 
of the Deed in queſtion. Quære tamen, for 
the Place where the Deed een mee is no 


bun ar Fart of the Deed. 


7 


The: Debt againſt two, gil Nan eft: Fubu 5 Cs. 119. 
pleaded, it is proved the Deed of one of Cro. | 


them and not of the other, the Iſſue is main- .. Rol. Abr, 677. 


FG for'a OP D * 1 each with pl. 20. 
a : 5 


* 


the whole Debt, and when the Iſſue is found 


that it is the Deed of one, it amounts to the 


total Cauſe of Complaint alledged in the De. 

claration againſt that Perſon, and conſequent. 

Ip the Plaintiff ought to recover. 2 him 
| 2 he 1 is Foved ro be his Debtor. 


21 14 3 1 46 *S 


2 lettered in Euidence; for when the Perſon 
who delivered the Deed is unlearned, and 
the Deed is read and expounded to him in 
another Senſe than that which the Deed 
really contains, then did not the Party agree 
td the written Deed, it is not the Expreſſion 
. his Mind, . be en his Deed, 


15 1. oo hoakdenathebding whether Riens paſs 
ey 3 EY aur le Foit, may be given in Evidence upon 
pl. 25. Non eft Fafium; fot on the other ſide it may 
8 be ſaid chat on Non eft Fadtum, the tion 
of the Deed is not in Debate, but whether 
the Party ſigned, ſealed and delivered the 
Contract alledged in the Declaration; ſo 
that if the eſſential Part of that Sort of 
Contract be proved, they take it to be a 
Freof of the Iſſue 3 others have faid that 
. where a Dead is of no Effect to paſi any 
Night, it i utterly void and of u Effect, 
as if a Man accepts 4 Leaſe of his owri Lands 
by Deed Poll; and whert 1 Contract is 
void and of no e K it is 1 27 no 


Contract at. dll. | 

10 2750: * 20 1 | 2Þ 31] # bs 3/8 
ad Meas ths bound to — hy 

- 'Plaintif declares of an Obligation to Ralph, 


upon Non eſt Fattum pleaded, it cannot be 


found 


an Use Non pf eden you. ey ve) de 
. 9. 


dns, + fon} e , vw os Ao 6. 


WWW 


AA 


00 © uu, + CO 
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found the Deed to Randolph, for Randolph 
and Ralph are different Chriſtian Names, and pug, 169, 270. 


cannot denote the ſame Perſons; ſo it is of 
Edward and Edmund. | 


Ir a Deed be enrolled you ſhall not plead 
Non eſt Faftum, for by the Acknowledgment 
of the Party it appears to be the Party's 
Deed ; for there is that Credit given to the . 6. 6. 
Tranſactions in a Court of Juſtice, that the - 
Party ſhall never ſay he did not acknow- 
ledge it; ſo that though this Deed be no 
Record (that is no Act of the Court in the 
Deciſion of Right and Wrong) yet it is in 
Court, and ſo far to be eredited that the 
Party ſhall never deny the being of ſuch a 
Deed; but the Party may avoid the Opera- 
tion of ſuch a Deed by pleading Riens paſſe 
per le Fait. | Hs: 3 ; 


Ir a Man was blind and the Deed miſread se. 43. 
to him, he may plead Non ef Factum, and 2 Co. 9. 
ſuch Evidence will maintain the Iſſue, for 

then it is indeed none of his Contract. 


A Stranger to a Deed ſhall not plead a Rol. Rep. 118. 
general or ſpecial-Non ef Fattum, as that the 20d. 4: 4. 1. 4. 
Seal is ſevered from the Deed, and int, 

&c, but he ought to plead Riens paſſe per le 
Fait, for a Man ought to try the Validity of 
a Stranger's Deeds no further than they re- 
gard his own Intereſt. and therefore he can- 
not deny the Being of ſuch a Deed but only 
the Operation of it as to hiqmſelf. 


an Tux 


1462 


Style 474. 
2 Co. 4 
Cro. Jac. 156. 


5 Co 119. 
Ld. Raym. 315 
Plowd. 632 
Mor 43. 

3 Ke. 228. 


4 H. 4. 30. 


8 Co. 119. 
leut. 66. 


Doe 4 of Evidence: . 


2 Plintiff declares 4 a Bond dated | 


the 24th, upon Non eff Fattum, the Jury 
find a Bond dated the 24th and delivered 
the 27th, this is a F — of the l de. 


clared. | 
Urox Non eſt Faftum a Nan vannot give 


- Infancy in Evidence, but he muſt- plead it, 


and conclude to the Court with an Hoc po. 
ratns eft verificare, for the Infant is in Lay 
reputed to have a contracting Power for hi 
own Benefit, and to bind all the | perſonal 
Eſtate which is his own, and therefore has 
Power to avoid his Agreements or not; and 
therefore this cannot be ſaid to be a void 
Agreement, and fo the Iſſue is not proved 
by this Evidence, ſince the Iſſue denies wy 


Agreemen at all. 


Bur Coverture ans be given in Evidence 
on Non et Faftum, for the Wife has no. Will 


of her own, but is ſubject entirely to the 


Power of the Huſband, and he is to make 
all Agreements that bind the perſonal Eſtate 
of the Huſband z and therefore at the Lime 
of the e ic is ene at all. 


— in Evidence 


A Man cannot 


26 Non eft Factum, for — Point in Iſſue 


and the Controverſy on Non: g Fadium 13 
-whether the Deed declared on be the Act of 
the Party; ſo that when the Act is proved 
to be done, the whole Matter denied by the 
Defendant is proved to the Jury; but if 


*there be any other Circumſtances to _— 
1 that 


— 


S 
th 
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| that Act and avdid it's binding Force, that 

muſt be 3 8 that the Court 

may judge, and not the Jury, whether they 

are ſufficient to avoid that Deed, 


Wurxx an Act of Parliament declares a 5 Co. 119. 

Bond to be void, as Sheriffs Bonds againſt 

the Statute of 23 H. 6. and uſurious Bonds 

againſt the Statute of 13 Eliz. yet this Mat- Hob. 166. 
ter cannot be given in Evidence on Non eſt 

Fadun, but muſt be ſpecially pleaded and 

ſhewn to the Court to judge of; for where; co. 59. 

a Statute declares a ſolemn Act to be void, | 

it is not to be conſtrued ipſo fa&o void, but ai, 38. 

to be voided upon Appearance to the Court 
. to be within the Circumſtances mentioned in 

the Statute ; for it were prepoſterous that the 

Statute ſhould be referred to the Jury that 

are not Judges of the Law. 


Ir the Deed be only voidable, the general 1 H. 5. 15. 
Rule is, that you muſt conclude to the Court Mor 43+ 
with Judgment, i aio, becauſe the Court 
may judge whether you have offered ſuch 

Matter as will amount to the Avoiding of the 

; and the Law is the ſame whether 
voidable at Common Law, or void by Ac 
of Parliament. „ tow 


Wurxr the Controverſy relates to the 1 R. 3. 15. 
Signing, Sealing and Delivery of the Deed by 
the Defendant, he pleads Non eſt Factum 
generally; but anciently where the Deed Ro 
was figned, ſealed and delivered, yet was 5 Co. 119. 
original void by Matter debors as by Rea- 1 
ſon of e PE the Party kad R. 4 3% 
2 no 


- 


44 
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*. 


z Keb. 112. 
Brown's An 
16. 

a Vin. 181. pl 
Bro. General 
Ine pl. 26. 


no Right in the Thin i transferred by the 


lum; and. this was, that the Plaintiff might 


ſince there are ſo many various Ways to. 


make the Deed null and void, if all of them 


e Fadtum generally. pleaded, they thought 
that the Plaintiff could never come prepared 


and fo might be liable to a Surprize when 
he had Right; and therefore they thought 


| Matters as theſe, if you would haye them 


and therefore it is very reaſonable that the 


Court originally; but at thus Day the Law 
*M ocker wie. | 


and he ſpecialy Int non eft Fadiun, 
+ IE oP is to put it to the Jury, 


The Law of E vidence. 


Deed, or became void afterwards by Ra. 
ſure, Interlineation or Addition, there the 
Defendant muſt have 27 the Matter 
ſpecially, and conclued IJint non eft Fac. 


be appriſed to the Point of, Defence; for 
might be given in Evidence upon the Nov 
to falſify the Evidence of the Defendant, 


that Notice muſt be given of ſuch foreign 


given in Evidence, 


g— a _— — ä — — a n n 5 * 


ANOTHER Ren why this ſpecial Con: 
cluſion with an [int non eſt Fafinm was an- 
ciently referred to the Court was this, be- 
cauſe it generally contains Matter of Lay, r 
which, if it had ariſen upon Proof of the I 
Fact, is to be referred back to the Court 
by Demurrer to Evidence or ſpecial Verdict, 


Doubt of Law ſhould be offered to the 


Ir a Man-pleads, Delivered ut an Eſcrow, 


ro i 8 If 


770 2 becauſe 


The Law of Evidence. 


becauſe it, is in Effect to ſay there was no 


Deed at all; but they may put it to the 


Court, by an Hoc paratus eft verificare, be- 


cauſe the Court judge whether he exhibited 
ſoch Matter as will make the Deed of no 
Effect at all; and therefore ſuch a Pleading 
as this 15 not apprehended to be vicious, 


Bur if you plead a Breakiog of the Seal, _ _ 
Razing or any Addition after Delivery, you Dali. 05. 


may conclude 1/int non eft Faffum, but the 


better Pleading has been reckoned to con- 
clude to the Court wich Judgment, / adlio, 


becauſe the Deed is not ſo apparently void, 
bur that 1t ſeems neceſſary to put it to the 
Court, whether thoſe are Circumſtances that 
would avoid it, or he muſt give it in Evi- 


dence on Non eſt Falum, for it diſpr- ves 


the Deed. 


Ir a Mia pleads that the Obligation was Si. 450. 


made to another, and not to the Plaiatiff, 


this is ill, becauſe it amounts to the general 
lſlue of Nen eſt Fadtum. 


Ir a Man pleads Qued factum prædict. 
was made and delivered without Date, and 
that the Plaintiff added a Date, and [/int non 
eft Factum, this is not good, for at the Be- 
ginning 
his Deed, and to be made and delivered by 
him, which at the later End he denies, and 
hi it is repugnant, 


le a Man confeſſes the Obligation, and 
pleads an Acquitrance, he cannot conclude 


M 3 Lint 


of the Plea, he confeſſes it to be 


Vent. 77. 
2 Keb. 333+ 


Cro, El. 800. 
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. 6H. 7, T« 
Lid. 450, 


8 exhibited to the Court 2 of, ſo that 


The Law of | Evidence. 


non eſt Folum, but Judgment i adlis, 
fr 45 is Þ nals his Deed, though it be avoid. 
y.a contrary Agreement, which muſt 


the Validity and Eſſence weul Con- 
tract may be ſeen. by the Court, before the 
Truth of the Fact be called in Queſtion 
before the Jury. 


A Man declares of an Obligation made 
to himſelf, and on Non ef Fattum: pleaded, 
the Jury find an Obligation made to ano. 
ther of the ſame Name, this warrants the 
Iffue, for the only Queſtion in this Action 
is, whether the Deed profered in the De- 
claration be the Deed. of the Defendant ; 


- for if it were his Deed, ſealed and deliver- 


ed to another than the Plaintiff in the Ac- 
tion, he ought to confeſs the Truth of 


the Deed, and avoid it 89 pleading che 


Styl. 78. 


640 
Ow, 48. 


ſpecial Matter. 


Tux ſame Law if they find the Obliga- 
tion made to the Plaintiff and another, __ 
that he brought the Action as Survivor; 
but here the Defendant wien demand Oyer 
and Demur to it. 


Bor where a wrong Party is ſued, that 
bears the Name of the Obligor, he may 
plead Non ef Faftum, for then it is not. any 


Deed at all of his. 


Taz Plaintiff brings an „ Afton againſt 
S. on Non et Fafum.the Jury find a ſpe- 


5 cial Verdict, that IW. 5. entered i into an Obli- 


gatian 


The Law of Evidence 


to the Plaintiff, by the Name of 7. S. 
— is found for the Defendant, becauſe 
the Jury do not find it the Obligation of 
. F. For the Jury cannot take upon them 
any Fact contrary to the Specialty put in 


nee 7: 6.” | 


| Fs the Defendant pleads Non ef Fadtum, 


and further demurs upon the Obligation, 
the Demurrer is void, becauſe no Man is 
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Perk. 17. 
Moor $97. 
Antea 6”, 164. 
Rol. Abr. 872. 


Iſſue, and by the Specialty it appears to PP .- 


35 H. 6. 9. b, J 


allowed a double Plea, to alledge the Fact 


to be falſe, and that the Charge is contrary 
to Law, but he muſt take one Plea that he 
thinks moſt advantageous; for if he ſhould 
be allowed ſeveral Ways of Defence, it would 
multiply Contention infinitely, as we find by 


the Practice of the Chancery, where they 


judge upon innumerable Circumſtances, and 
never reduce the whole Weight * ah whole 
Cauſe to one Iſſu. 


\ Der againſt, C. B. Executor of J. B.o on 


Latch 125. 


2 Bond made by J. B. the Defendant pleads 
Nuod Seriptum prædict. non eft Fallum ſuum, 


whereas he ought to have ſaid, Non t Fac- 


tum J. B. After a Verdict this was held to 
be good, becauſe (his) ſhall be intended his, 
that the Plaintiff declares on, and that was 
the Bond of the Teſtator, ſince the Jury in 
their Verdict have confirmed the Relation to 
ae Bond 1 in the Declaration. 5 | 


On Non eft Fafum generally bude a 
Man may give the ſpecial Matter in Evi- 
dence, as y Razure, Interlining or Addition, 

M 4 for 


11 Co. 26, 27. 


1 Rol. Abr.683, 


day Lin: In 2, 


The Law of Evidence. 


for it is not neceſſary to plead any Matter 
or Thing ſpecially, but what is exhibited 
to the Court, to judge of, and fuch Plea 
concludes with an Averment, That you are 
prepared to verify, and the Reaſon is, be- 
cauſe, it ſeems incongruous, to make that 
abſolutely neceſſary to be ſhewn to the Court, 
which 1s ſhewn to them in vain, and that 
doth not come under their Judgment; now 
when they ſhew that the Deed is void, you 
ſhew that it is none at all, which amounts 
to the general Iſſue of Non ft Fadum, and 
therefore you muſt conclude not to the 
Court, but to the Country; from whence 
it follows, that it cannot be abſolutely ne- 
ceſſary to ſet it out to the Court, ſince it is 
concluding to the Jury, and not offered for 
their Judgment and Determination. 


In Debt on Obligation, the Defend- 
ant pleads generally Nen off Faftum, he 
may give in Evidence the ſpecial Matter 
to prove that it was not his Deed, as that 
he ſealed it, and commanded B. to keep it, 
until Conditions performed, and that the 
Plaintiff took it before the Conditions were 
Prone 


Ir two Men are jaintly bound in an Obli- 
gation, and one only is impleaded, on Non 
eſt Fatihum, he cannot give this in Evidence, 
for he did ſeal and deliver. the Deed, and 
ſo he hath contracted though not ſolely, and 
this ought to be pleaded in Abatement, 

other wiſe it ſhall be intended that he is a 
lawful Dekade having admitted himſelf "a 


1 F — 
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be ſo, by the Pleading in Bar to the Debt, and, 
and the other ſhall be intended not to have 
ſealed,- or if he did, that he is dead, and the. F 


Covenant ſurvives. 


Bur if an Aſſumpſit was alledged to be 
made by one, and upon Iſſue they prove a 
Contract made by two, this ſeems not to main- 
tain the Declaration; and the Reaſon of the 
Difference is, that upon every Contract with 
Solemnity, there is a Profert made of it to the 
Court, ſo that it appears to be the ſame in the 
Declaration and in rhe Evidence, and if there 
were a material Variance, it might be taken 
ne Advantage of by the Demurrer; but where 
t is there is no Profert made of the Contract, there 
for the Defendant doth not know what the Plain- 
tiff intends to prove, and therefore he muſt 
prove the ſame Contract that was alledged 


2 Vent. 151. 


nd- in the Declaration, without any ſubſtantial. 
he Variance, and nothing can. be inferred from 

tter the Defendant's pleading in Bar to this ſole 

that WW Contract, for he did not know until he 

p it, comes upon the Trial, that the Plaintiff in- 
the WW tends to charge him with a Joint Contract. 

vere 


Is Debt upon an Obligation, the Defen- 

5 dant pleads that there was a Schedule an- 
bli- nexed to this Qbligation, the which Schedule 
Non is. diſannexed to the Obligation, and 1/int 
ace, nn eft Fadtum, this is not good, for here he 
and confeſſes the Need, and avoids it by ſaying 
and not that the Deed "itſelf 1 is altered, for then 
ent, it were not this Deed, but by ſaying that the 
is a Appendices relating to the Deed are altered, 
f M Which confeſſes the Deed, and therefore can- 
not 


Le Law of Evidence. 


not in the ſame Breath be denied; but this is 
* good Plea, if he had concluded to the Court 


110 cbs A a#tio, for it allows that 
there w h a Deed, but at the fame Time 


. declines the Plain: iff's Action by ſaying that 
he himſelf altered the Appendices thereunto 
relating. | 


Bur on Non eff Ras if the Seal were 


| veoken off after Plea pleaded, it is the 
Deed of the Party. 


Solvit ad Diem. 


- 26h; Tus ſreogd Iſſue is that of Sol 
ad Diem; and to explain this Iſſue, it is to 
be confidered, that when any Contract is 
founded on a Specialty, it cannot be diſ- 
ſolve& but by Specialty; for every Contract 
muſt be diſſolved by the ſame Solemnity and 
Notoriety that it was made; otherwiſe there 
is more Evidence to ſuppòſe the Continuance 
of the Contract, than the Diſſolution; there- 
fore on a fingle-Bill you cannot plead a 
naked Payment without a Diſcharge in Writ- 

ing, > becauſe there is a ſolemn Contract by 
which you are charged, and there cannot be 
any 24 but by Mattet of equal Solem- 
nity; you may plead Payment at the 


DPDuay, becauſe the Condition is contained in 


the very Contract itſelf, and upon that Mat- 
ter of Fact the Force of the Contract de- 
pends, and when you diſcharge yourſelf by 


Pleading the Act required in the Condition, 


then is e Contrack diſſolved by ſomething 


* out of the Contract itſelf, which 0 
Fab 


1 
: 
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the ſame Thing as if it were diſſolved by 
2 Contract of equal Solemnityj. 


Wrzzs, I am bound to pay 8 Sum of 3. 4. 
Money to two, Payment to any of them is 
ſufficient, becauſe. a Man cannot pay. the 


lone to two ſeveral Papen, 


Payment to a Scrivener, eſpecially if he 3 Keb. 2555 7 
has the Bond in his Cuſtody, 1s good; for . 
the Payment to another for me, is a Pay- Vide r A 
ment to me, and he appears. to be deputed Holt Hal y , 1 
to receive this Maney, by Se the Bond Tot. 73. 
in his Cuſtody. 


 ConniT1on to pay Money to the Obligea, 

and the Pariſhioners of Dale at ſuch a Day, 

Payment to the Obligee and two of the 
Pariſhioners 1s well enough, for this anſwers, 

the Condition ſince two is the plural Num- 

ber, . 

Conprrion to pay ten Pounds to A. it is » 80. 3. 3 

a good: Performance to pay it to his De- 

puty, nam Quicquid agitur per alium agitur 

fer J. 


Tux Payment to che Scrivener who has 1; Re. gd. 
the Bond is prima Facie a gdod Pa yment, Hetley 46. 
becauſe he appears to be intruſted to receive * . . 
it; and therefore on ſuch Evidence the Mo- 
ney is preſumed to have come to the Party's 
Hands; but if it be proved on the other 
Side, that the Scrivener broke, ſo that the 
Money was never paid to the Plaintiff, this 
ly no een at all to the Plaintiff; — 

where 


| 172 i The #: AW of Evidence. 


where a Man gets Judgment, Payment to 
his Attorney is well enough, for he is not 
only intruſted, and put in the Place of the 

Creditor to get Judgment, but to take the 
Effęct of that Judgment, and ſince the At- 
torney might take out Execution, he may 
take the Payment of the Money inſtead of 
the Execution, therefore the Debtor ought 
to be indemnified by the Law. * 


Moor 47 „ Tur Condition was to pay Money at a 

Gio, 12. 142. f X | 

FG: certain Day and Place, and Payment was 

| contre." made before the Day, and an Acquittance 
Stra. 622. 


2 Su. 6:4, given in Evidence; this was adjudged, not 


Caf. Temp. to maintain the Iſſue, becauſe the preciſe 
Hardw. 134. ; ? 


Bot now v4 ta. Day is Parcel of the Iſſue; but it is there ſaid 


4 A». <: 16. they ought to plead the Payment ſpecially, 


J. 12 where an | 2 

Adlon of Debt and the Acceptance of the Plaintiff; but 
bs drought ufo where the Solvendum of a Bond is Future 
any Bond which F | , 
bath a Condition 4 Man may plead Payment before the Day, 
or e be and that nothing is in Arrear, becauſe the 
Game upon Lay. Day is go e, and taken away by ſuch Pay- 
Sam t U) meßt, but the Condition is not actually per- 

and #lace cer- formed in the other Caſe. 

tain, if the O- 7 Ne Ry 

bligor, his Heirs, 

Executors or Adminiſtrators have, before the Action brought, paid to the Obligee, 
his Executcis or Adminiſtrators, the Principal and Intereſt due by the Defeaſance 
or Condition of ſuch Fond, though ſuch Payment was not. made ſlrictly according 
to the Condition er Defeaſance; yet it ſhall and may nevertheieſs be pleaded 
in Bar of ſuch Action, and ſhall be 4s effeQual a Bar thereof as if the Money 
had been paid at the Day and Place according to the Condition or Deſeaſance, 
and had been fo pleaded, wh | 


Cro. Eli. 384. DEBT on an Obligation of two hundred 


13 


7. and Stud. Pounds, Defendant pleaded that after the 
Dual. 1, hg. Day of the Writ purchaſed, viz. ſuch a Day, 
; apud, Wc. he paid to the Plaintiff fixty 
Pounds, Parcel thereof which he received ; 

| Judgment 
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Judgment 4 | 
murrer, adjudged for the Plaintiff, becauſe 
the Defendant did not ſhew any Acquittance 


any Deed of Acquittance, his Plea ſhall be 
no more than a naked Averment, which can 
never overthrow any Obligation which is of 
an higher Nature, and conſequently cannot 
abate che Writ which is founded on it. 


nt de Brevi, Sc. Upon ſpecial De- 


or Releaſe, [proving this Payment, which if 
he had done, the Writ would have abated 
for the Whole; but ſince he did not produce 


lx Debt on a ſingle Bond, payment with- py. 2 g. b. gr. 


out Acquittance is no Plea; for the Bond M 


being a Contract with Solemnity, cannot be 
avoided by a bare Averment which is inferiour 


in its Nature to it; otherwiſe in Debt on an 


Obligation with Condition; for there by the 
Nature of the Contract and the expreſs Agree- 


ment of the Parties, Performance of the Con- 
dition ĩs to be full Diſcharge of the Bond; ſo 


that if the Performance be pleaded and prov- 
ed, it is a full Bar without producing any 
Deed of equal Solemnity with the Bond to 
overthrow it. FA. 4s, ke 


In Debt on an Obligation of ten Pounds, 


the Defendant pleads that one H. was jointly 


bound with him, to whom the Plaintiff had 
made an Acquittance bearing Date before the 
Bond, but delivered after it, in which he ac- 
the Payment of twenty Shillings 
in full Satisfaction of the ten Pounds, and ad- 


Ence 


good Bar; for if a Man acknow- 
leges himſelf ſatisfied by Deed, it is good 
againſt him, though he has received nothing, 


5 Co. 1 


— 


OOT 12 


3 
17. b. 
. ; — 


ä r = 
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fince he ſhall not be allowed to contradid 
what appears under his Hand and Seal. 


Cro, Bl u. Con M0 t pay ſeventy Pounds, vix. 


a 50. pl. 14. 


Pounds at another Day at the THipleChurch; 
the Defendant pleads Payment of the ſeventy 
Pounds at Ladlot, ſecundum formam- tt ef- 


Num; and held good; reddendo ' finguls 


Singulis, as if he had pleaded Payment of the 
ſeveral Sums at the ſeveral Days. 


„ns Dus + dt A Bond by x Biſhop, ehe Deen 


Bro. tile Cn. dant pleads he paid the Money at the Day, 


r. 20 J. . Bailiff of the Plaintiff, and by his 
Command, and avers that this came to the 

Uſe of the Biſhop ; this Averment makes the 

- Plex double, for if the Bailiff receives this 

by Command from the Biſhop, though it 


does not come to the Biſhop's Uſe, yet it is- 


à ſufficient Diſcharge to the Defendant. 


| Quere, whether a double Plea, for, that 
it eame to the Uſe of the Bilhop, ſeems to 
be a Surpluſage. 


Cr. El. 6. Dez upon a Bond, the Caſe was, that the 
Defendant did owe to the Plaintiff a certain 
Sam of Motley by Bond, and certain Money 
For Wares fold, and at the Day of Payment 
on the Bond, he rendered the Money accordi 
to the Bond, which the Plaintiff accepte 
-and ſaid it ſhould be for the Book Debt, and 

not for the Bond Debt, but the Defendant 
ſaid he paid it on his Bond, and no otherwiſe; — 

but the Plaintiff croſs' d his Beck, and 
brought Debt on the Bond; and adjudged 
a gainſt 


5 R b 


thirty-five Pounds atone Day, and thirty five | 


T 
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againſt him, for the Defendant is to prog | 


the . of Payment. 


175 


3 


Is Debt on a Bond of two Re” = « Jac. 22. 


Pounds, conditioned to pay one hundred and l. 2. 


five. Pounds, c. the Defendant pleads. Pay- 
ment of the aforeſaid Sum of one hundred 
Pounds at the Day; the Plaintiff replies, 
+ quod non folvit pr 4 one hundred and five 
Pounds, et NN petit, Ec. and it was found 
for the Plaintiff, and Judgment given for 
him, which was afterwards reverſed, becauſe 
the Plaintiff and Defendant do not join in a 
Point, and therefore there 1 is no Ifſue nor 


Verdict upon it. 


Bur where the Bagdad pleads, to Debt ce. Jac. 545. 


on Bond, Payment of fifty Pounds, on the 3, 
14th of June, Sc. and the Plaintiff teplies 
that he hid not pay the fifty Pounds the ſaid 
_ 14th of Auguſt F ſupradif. quas tid eund. 
diem ſolviſſe 22 and Verdict found that 
he did not pay it the 14th of June, yet it is 
no Error, for the Defendant's Plea was ac- 
cording to the Condition, and the Plaintiff's 
Replication || quod non ſolvit the ſaid 14th 
Day was od? for the Word (Auguſt) was 
ſuperfluous, and * Predif. 14 Die, without 
more, had been ſufficient; but in the former 
Caſe there was another Sum in the Plea of 
the Defendant than was in the Condition, and 
another Sum in the Replication than was in 
the Bar, ſo that there could be no 9 UNE.” 


JESSE. 


And this be prays, De. 
I which be ought to bave paid lin Ar —Y 


2 The aforeſaid 14th 6 Day, | J 
IN 


— 135. 


Im. 74. 
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— — Iv Debt on an Obligation the Defendant 
_ ** pleads + Solvit ad diem, & de hoc pbnit ſe, Gt. 

21d. 215- „ & pradict. querens ſimiliter; and in Error it 
T. Kn. 98. was inſiſted on that the Defendant ought to 
have concluded his Bar with S et hoc paratus 

eſt verificare, and then the Plaintiff ought to 

have replied, || Non ſolvit et hoc pet. &c. ſo 

there had been an' Affirmative and Negative; 

but rejected, for there is an Iſſue, and the 

Error is only in the Formality of joining 

it, ſo that is aided hy the Statute of 


Nen. | 
usa Ou this Plea * Solvit ad Diem Papmem i 1 
the Statare for - muſt be proved on the very Day the Money ; 
Fd Lew. is payable by the Bond, becauſe the Penalty 
Sec befoce 123. is forfeited and the Bond made abſolute at 

Law, if the Money be not paid the very il 1 

Day, though it ſhould be paid the Day Ml ; 

after the Day it is made payable by thc ; 

Condition. As ; 

+ Non aſſumpſit infra ſex Annos. : 
We now come to the Iſſue of f Non of- N 

ſumſtt infra ſex Annos. 3 f 
3 k Tuis Iſſue is founded on the Statũte of 6 
Sty - 109, 214» 21 Fac. c. 16. and lies in all Actions on the 
Hat. c % Cale, and the Reaſon of the Statute is, be- 

Hetl. 1% Cauſe the Debt muſt be ſuppoſed to be paid 4 
*. 126. - — 14 A 4868, 4 


+ That be paid pt the Day, and of this he puts himſelf, &c. and 
the aforeſaid Plaintiff doth the like, Aud this be 2 to verily. tio 
k That be did not pay, and this be A * That be paid at tt 


if 


rr That be did not undertake within fix Tears. 


The Law of bade 


if the Action be not brought within that Sauna, 37, 38. 
Compaſs, for Witneſſes may die or change _ 89, 245 


their Abode, fo that it may be a very hard z Kod, 212, 

3 Mod, 311, 
a Mod. 10 . 
and ſince the Law Wager is avoided by giv- > 2 
ing the Aſſumpſit, it is convenient to limit a 6, q 
Time in which if the Debt was not demand- 247, 


Thing to prove the Payment of the Debt; 


ed, Payment ſhould be ſuppoſed. 


2 Vern, 694, 695. 2 Vent. 18 5. 3 Lev, 245, 283. Salk, 28. 
| 6 Mod, 3097 310. 2 Salk. 42, 424 | | : 


Tuts Iffue doth not lie on any Aſſumpſit 
between Merchant and Merchant, for they 
may have occafion to truſt one another much 
longer, arjd therefore theſe Perſony are ex- 
cepted by elke Statut. 0 : 


| Tas Iſſue 3s pleaded either by Way of 3 Intrandi 


Platitandi 


Negation to the Declaration, and then it 


- 


. 


m et injur,; quando, &c. et dicit quod ipſe non 
aſſumpfit ſuper ſe ad aliquod Tempus infra fex 
Annos ante Diem impeirationis brevis originalis, 
& de hoc panet, Sc. or elſe they may plead ig 
by Way of Bar, and then it is, Ter dit 


uu prædidd. querens Actionem ſuum predift. 
ade verſus eum babere non debet, quia dicit 
quod ipſe non aſſumpfit, Sc. et boc paratu; eſt 


verificare, Ac. and the Reaſon why either 


* Comer and deftnds the Forts and Injury, 
that be did not aſſume himſelf, at ay Time within ix Years 
befwe the Day e . 
bimſelf, &c. 


nd ſays, he 4 Plaiati at to bave his Ac» 
i e bens dee her 8 
letale, 8% n voy W 


1 — 
\ - ; 


9 977 that the Defendant “ venit et defendit 62. 
] | 


when, Ce. and ſays, | 
#5 and of this be t 


3 


160, 245, 
295, 333, 381, 


45 
11 Mod, 37. 


„ 
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| Way of Pleading is allowed, is becauſe that 
it is a direct Negative to the Plaintiff's De. 


be pleaded in Bar. 
S Nan ern; 


TS, ack 


2 Vent 152. 


1 2 1 


2 Vent. 152. 

L. Raym. 389, 
422. 

Carth. 470, 471. 
6 Mod. 309, 310. 
S Mod. 42 5.426. 
2 Show. 126. 


224, 557, 577» 


Carth. 471. 

5 Mod. 425. 
See 2 L. Raym. 
1101. 

11 Mod. 37. 


claration in the Giſt of the Action, and there: 


fore it may properly conclude to the Iſſue, 


there being a direct Negative contrary to the 
Plaintiff's Affirmation; and becauſe it ex. 
hibits:-a Statute Law to the Court in dif. 
charge of the Plaintiff's Demand, it may 


On the Iſſue of + Non aſſumpſit infra ſex 
Annas the Defendant proves a Debt of nine 
Pounds ten.Years ago, and an Acknowlcdg: 
ment of the Debt within ſix Years, and an 
Offer to pay five Pounds for the whole; the 
Plaintiff was nonſuit, for the Acknowledg- 
ment of the Debt is no more then he does by 


-, His.Plea ;. but there muſt; be a new Promiſe 


of the Debt within ſix Years. to make the 


Action hold; and here the Promiſe or Offer 


to pay. five Pounds, gives ng Action for the 


pine Pounds. 


\ 
"2 >: \ 


Bur the Confeſſion of the Debt within the 
ime Juridence of a new Promiſe (thou 
it is not of itſelf a new Promiſe). if found by 
ſpecial. Verdict; for that may be Evidence 
of a new Promiſe to a Jury to induce them 
to belieye there was ſuch a Promiſe, which 
when ſpecially found to the Court will not 

nount to a Promiſe in.expreſs Words. 


i 
Der Akri in A ſſumpſit by the Exe. 
cutor for Monies due to his Teftator, and 


$ ve 4 | 
* + He did not undertake within ſix Years, h 
FED the 


Aa - 2 ©. _- a — migen 8 ._@ 


,— 


"" OH © 
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may 
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the Aſſumpſit Part is late to the Teſtator i in 
his Life Time, on * Non aſſumpft infra ſex 


Annos, an Aſſumpſit was proved to the Teſ- 


tator eight Years ago, and the Promiſe re- 


newed to the Executor within the ſix Years, 
and allowed to maintain the Iſſue, though the 


Aſſumpſit in the Declaration was laid to the 


Teſtator only; for the A ſſumpſit to the Exe- 
cutor, the Repreſentatives of the Teſta- 
tor, is an Aflumpſit to the Teſtator him- 
ſelf, and maintains the Iſſue. 


An Indebitatus Qumpſit againſt four, Nen I 
plead F Non aſſumpſer* infra ſex Annos, and the bin 
Evidence is, that they all aſſumed out of the 375 


Compaſs of the fix Years, and that one aſ- 
ſumed within the ſix Years ; and the Verdict 
found that one did aſſume, and diſallowed ; 


for he muſt ſue them all, elſe he would vary 


from his original Contract, and cannot prove 


they all aſſumed with ſix Years, and conſe- 
quently cannot prove the Contract in the Iſſue. 


Ver quære, whether he ought not on ſue 
one only, it being a new Contract on the old 
Conſideration. 


Non aſſumpfit. 


Gz Iſſue, and that is Non aſſumpſit, 


which denies that you took upon you to pay 
that wherewith you are charged in the De- 
claration; this Action does not charge a Man 


vith a Debt, for if a Man in caſe of ſimple 


* That be did not affume within fix Years, | 
1 That they did not aſſume within fix Years. 


N 2 | Contract 25 1 


179 


ent. 151. 
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Edit. 374, 
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Contract were charged with à Debt, he wouli 
diſcharge it by Law Wager; but it charges 
a Perſon with the Damage for not perform. 
ing of that Promiſe on which he depended, 
which being a Charge that ſuppoſes a Deceit 
or Injury, there was no Law Wager allowed. 


Cro. Jac. os, Upon an A ſſumpſit, Covenant under Hand 
598, * and Seal to pay the Money, is no Evidence, 
Hutt. 34 nor is any Speciality or Matter of Recotd, 


. 14. | | 
Ker. 343. Ay Contract for Rent. 


: Dea? 8 * pl. 9. Jt. pl. 13. | 

» $6 109, rr » OW; Wife cannot by her Contract bind 
Browal 4. the Huſband, for the Huſband is the ſupe. 
Daov. Abr. 217. rior and governing Power, and the Law has 
Kab. 69, $o, 37, intruſted him with the Conduct of the whole 
206, 337-351 Family; and therefore the Wite's, Acts is 

4. pbargaining are wholly void, and if found by 
Lev. 4 5, 6. ſpecial Verdict are not ſufficient to bind the 
2 Vent. 155. Huſband. 


mis. and ſee Bur the Act of the Wife contracting is 
_Al.6r. preſumptive Evidence to perſuade the Jury 


Nuy 79, 126 


Latch 326, of the Contract of the Huſband ; for if the 
del. 62, 82 Huſband permits another to contract for him, 
Yelv. 166. It is his own Contract; and where the Wife 
calm. 343-  Ccohabiting with the Huſband takes up Goods 


Cro. Car. IE g | E : 3 
$55 494. in his Name, this prima facte is to be pre- 
en Jac. 651 fſumed the Contract of the Huſband, for it 


Leon. 3 12. 


1e. . is to de pieſumed that the Husband will 
Salk 113. tor 16, truſt ſo near a Relation to act for him. 
| 


18, . "2 ; ST" | F , | 
6 Mod. 239. 2 S6.-284; 16 Mov: 6, 33, 70, 163 205 245: 11 Mod, 241: 
Gilb. Eq. Rep. 1. 145, 149. 2 Mod, 244, 245, 2 603. 9 Mod, 6, 7, 31, 4% 
43, 104. Pre. Ch. goa, ay phe, - Abr. 61. Lt: Raym. 244, 4453; "> Ld. Raym. 
1006. Stra. 127, 647, 706: 2 Stra. 87 1122; 1214. F. Will Rep. 482, 483. 
3 P. Will, Rep. 269, 27 339; 409, 412. 2 Bartles's Notes C. P. 72, 74, 80. 
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Rur if at che Time of the Contract the 
Wife were abſented from the Husband, this 
is fo far from being the Contract of the Huſ- 
band, that it is rather the contrary; ſor it 
cannot be preſumed that a Husband ſhould 
truſt a Wits eloped as his Agent to act for 
him, ſo that her contracting in his Name, is 
no Evidence to charge him. . 


Txt uſual Employment of the Wife, co- 
habiting with the Huſband, is good Evi- 
dence, but this is no concluſive Evidence, for 
poſſibly ſhe might have been always imployed 
with ready Money, ſo that it is ſtill a ſtronger 

Evidence if the Husband had paid the Debts 


of the Wife where ſhe has been truſted, 


 Acain, that the Thi ; 
for the Husband and Wife, and the Family, 
is good Evidence of a Contract to bind the 
Husband, but yet not coneluſive Evidence; 
for though the Things are of Neceſſity, yet 
poſſibly that Neceſſity might be otherwiſe 
provided for; and they muſt be neceflary not 
only for his Degree, but to his Eſtate alſo, 


to make the Evidence more concluſive. 


„Acain, it is good Evidence to prove the ibid. 
Contract of the Plusband, to prove that the 


Things bought by the Wife, came to the Uſe 


of the Husband and his Family, and yet this 
r polſibly he had 


f ug 
Migrvile he mould got have ed hem. 


So 


were neceſſary Ibid. - 


Ibid. 
Ld. Raym. 444, 
445. 
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So if the Husband be abſent from his Fs. 
ily, and Things are bought by the Wife, 
this 1s good Evidence to prove to the Jury 
that the Wife did contract in the Place of 


her Husband; bur this is not abſolutely 


concluſive, for poſſibly he left ready Money 


or made ſome other Proviſion for his Fa- 
mily. n \ 


Ir the Husband forbid any Perſon to truſt 
his Wife, and he do truſt her, this is an Evi. 


dence that the Husband never deſigned to 


contract with him by Means of his Wife, and 


therefore he cannot charge the Runden on 
any ſuch Contract. 


Ibid. 


Tarxs is a oreat Difference between Evi. 
dence offered to the Jury, and offered to the 
Court on a ſpecial Verdict; for if the Jury 


find that the Wife itn for Neceſlaries 


in the Abſence of her Husband, this is good 
Evidence to perſuade the Jury that the Hul- 
band did contract, and that his Will was 
concurring and went along with her in this 
Tranſaction; but if this be found and of 
fered to the Court, the Court cannot judge 
it is the Contract of the Husband, for the 
Jury are the only Judges of the F act, and 
they are to make the ctions and Con- 
cluſions as to the Truth of the Fact from the 


Evidence as it lies before them. 


10 Co. 36. b. 


Kod, 17, 38. 


Bur the Court cannot make any Deduc- 
tions or Concluſions as to ho Toh of the 


F at, unleſs they flow neceſſarily and demon- 


ſtratively 


De Lau of Evidence. 183 
ſtratively from the Evidence that the Jury 


Us Fa. have ſtated, for they are not Judges of Pro- 

Wife, bable or Improbable, but of Lawful and not 
e Jury Lawful. If therefore the Jury do only lay 
Lace of before the Court ſuch as would induce a Man 


lutely to believe that the Contract of the Wife was 
Money the Contract of the Husband, they cannot 
is Fa. adjudge it to be ſo, for they are not Judges 
of the Probabilities of Facts, but of the Law 
only; and therefore if the Jury do not lay 
o truſt before them the infallible Signs of a Con- 


n Evi. tract, the Judges, who are to intend m—_— 

ned to ane adjudge i it to be a Contract. 

e, and 

ind on — ak Non aſſumpfit the CV My May 2 Keble 9 51. 
give Infancy in Evidence in Diſcharge of the 2 LE. 144. 


Promiſe ; but if a Man were at Ifue upon _ 125 


n Evi. Non eff Fadlum, (a) Infancy cannot be given = "_ 
to the in Evidence, but muſt be pleaded ; for where ( (a) bebe 16 168. | 
Jury the Iſſue relates to a ſolemn Contract executed 
ſlaries with the neceſſary Solemnities, which Con- 
good tract had a Being and an Obligation at the 
- Huſ. Time of making, that is a full Proof of the 
} was Iſſue; for where a ſolemn Contract has a 
in this Force, the, Court ought to ſee that it is 
nd of- legally diſſolved ; but where there is a Con- 
judge tract in Iſſue, chat i is not preſumed to be exe- 
or the cuted with any Solemnity, there a Man may 
t, and give it in Evidence that it had no Obliga- 
Con- tion, by Reaſon of Infancy on the General 
m the Iſſue; for where there are not Solemnities 
of contracting exhibited to the Court, there 
| ir is not neceſſary that the Court ſhould ſee + 
educ- the Diſcharge of that Contract, and therefore 
pf the od * Party 1 in the Iſſue proves himſelf an 
emon- an N 4 4 Infant 


tively 


35d, ET 446. 
2 Stra. 939. 
Dany. Abr. 61. 
pl. 81. 

2 Keb. 381. 


Inaht, it amounts to the Proof that he cbuld 
not aſſume, and confequently that there was 


no AAupüt. 


Mis Infancbrin an Adlon for ſix Pounds, 
for which the Defendant became indebted by 
a Contract to cut his Grafs and carry it away, 

ing him fix Pounds, it isno'ObyeRtion to 
ſay that the Plaintiff is an Infant, and ſo could 


give-no fuch Permiſſion, but was intitled ro 
an Action for cutting 


of his Graſs, for the 


Contracts of the Infant are not void, but 


Tri. per Pals 


lay Caſe 


cited in Mutra- 


ver Caſe 1651. 


B. R. 


without che Rider's Fault, the Obli 


voidable at the Hlection of the Infant, and 
therefore here is a good Conſideration if the 
Infunt will abide by his n 


A Pudicen to teſtore an Hotſe bitod for u 

, and the Defſendant gives in Evi. 

dence that the Horſe died in the Journey, 
gation o 

his Promiſe is avoided, inaſmuch as it be- 


_ impoſſible by the Act of God, with- 


Man's 


Softer Aff. 1707, 


avoids it by 


Fault of the Defendant z and nb 
fomiſe ſhall be ſu ppoſed to _ 
to Impoſſibilities, for wha 4s 
be done, is not the Subject of any Man 
Promiſe. But 'qure, whauier it makes this 
Aſſumpfit *origihally weid, or whether it 
y ſoch ſubſequent Matter as ouglit 
to be pleaded, as Payment avoids the Con- 
== und yet oaght to de pleaded. 


DAHW Gf che Gosch is Evidenteof the 
Kale ihe Senses Niers heran becauſe chey hall 
de ſuppoſel 3 an dhe Bar- 


gain, 


4 


7 Ina Aſſumpſit the Plaintiff declares that Godb, 154. 


The Law of Evidence. 
gain, and with Expectation of the Price of 


the Defendant in Conſideration of Marriage 
aſſumed to do ſuch a Things upon Now aſ- 

the Plaimiff proves :a Promiſe, in 
Confideration of Marriage, to do three ſeve- 
ral Things, of which two were performed,;and 
the third lefr undone, for which he brought 
the Action. Tothis'the Objection vas ralten 
that the Contract proved was ſubſtantially 


diferetit from the Contract alledged; for to 


deo chree fcweral Things, and to do one 
Thing, are not the ſame, but ſubſtautially 
different; und the Exception was allowed, 
and the Difference taken between a verbal 
Contract and a Deed; for if the Contruct had 
been by Deed, the Plaimiff might havodeciar- 
ed fer Non-· performance of one unly, betauſe 
it a 'by xle Profert, that the Contact 
alledged, and the Contract proved, areex 
the ſame, and therefore a Complaint for Non- 
performance of the dne only willibe well 


enough; but on à verbal Contract you Hurſt 


tove the individual Contract you fert th 

yout Declaration; for if a Latitude were. 
allowed chat Contracts might be tuen tobe 
the ſame hit ſubſtantially differ, no Manby 
ehe Allegarien could prepare any Defence 


for among the Variety of Tranfactions 
hat are Mankind, ſeveral Contracts 


might have an Analogy und Reſetniblanoe 
dne o another, and thoſe Men ought w 
Ane the ame individual Con- 
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Eo. Lit. 283. 
5 Co. 119. 
Saund. 291. 

2 Sid. 420, 
Vent. 34. 
Cro. El. 494, 


$44+ 


Vent. 151. 


528. 
Keb. 5325, 528, 


* Gini of Evidence, 


. Indebitatus 2 by one, the Defendant 

ives in Evidence that another was Partner 
with the Plaintiff 'at the Delivery of the 
Wares; the Plaintiff muſt be nonſuited, be- 
cauſe he ſhews the Law, on the Delivery of 
the Goods, creates a Contract to them both; 
for the Goods came to be employed for their 


joint Uſes. 


If two Men are jointly bound in an Obli⸗ 
gation, and one only is impleaded, -on Nor 
eft Faftum, he cannot give this in Evidence, 
for he did ſeal and deliver the Deed, and fo 
he hath contracted, though not ſolely, and 
this ought to be pleaded in Abatement, other- 
wile it ſhall be intended that he is a lawful 
Defendant, having admitted himſelf to be ſo 
by the Pleading in Bar to the Debt; and the 
other ſhall be intended not to have ſealed; or 
if he did, that he is . and the Es 
ſurvives. | | | 


Do if an AGumpſic was — to be 


made by one, and upon the Iſſue they prove 


a Contract made by two, this ſeems not to 
maintain the Declaration; and the Reaſon of 
the Difference is this, that upon every Con- 
tract with Solemnity, there is a Profert made 
of it to the Court, ſo that it appears to be 
the ſame on the Declaration and in the Evi- 
dence; and if there was a material Variance 
it might be taken Advantage of by Demur- 
rer; but here in this Caſe a ſole Contract 


dul be intended, becauſe the Defendant ad- 


mits 


dant 
rtner 
F the 
, be- 
ry of 
oth; 
their 


Obli- 
Non 
ence, 
ad fo 
and 
ther- 
wtul 
be ſo 
d the 
d; or 
tract 


o be 
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Ot to 
on of 
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nade 
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Evi- 
ance 
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tract 


ü ad- 


mits 


De Law of Evidence. 
mits himſelf upon Sight of the Declaration 


to be a lawful Defendant; but where there is 
no Profert made of the Contract there the 


Defendant does not know what the Plaintiff 


intends to prove, and therefore he muſt 
prove the ſame Contract that was alledged in 


the Declaration, without any ſubſtantial Vari- 


ance; for nothing can be inferred from the 
Defendant's Pleading in Bar to this ſolemn 
Contract, for he did not know till he came 
upon the Trial, but that the Plaintiff intend- 


ed to charge him with the ſole Contract. 
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Ix every Aſſumpſit the ſubſtantial Part of Maiiftone Af. 


the Promiſe muſt be laid in the Declaration 


as if a Man be to deliver Goods according 
to a fample, he muſt lay it ſo in the Decla- 


ration, for the Courts of Juſtice muſt go ac- 
cording to the I Alegata & Probata; and it 
is not enough that a good Contract ſhould be 
proved, if it be not alleged. And if the 
Contract be proved otherwiſe then as alledg- 


ed, that is not good Evidence to maintain 
the Declaration, for then it cannot be ſup- 


- poſed the ſame Contract with the Contract 


alledged, and therefore. the Party. mult fail 


in the Proof of that Aſſumpſit. 


Bur if -a Man aſſumes to pay ſo much m. 


Money tor Hops if delivered well packed, 


picked, dried and bagged, this is good Evi- 
dence on a general Aſſumpſit, becauſe ſo 
they ought to be whether contracted for or 
not; for the Party ought to make them mer- 
chantable Goods, and ſee them well deliver- 


188 The Law of Evidence. 
| ed, without any ſpecial Proviſion in the Con- 


tract, though there were no more than a ge- 
neral Sale of the Commodity. 


Styl. 46. Ons brings an Aſſumpſit for twenty 
| Pounds, and gives in Evidence a Promiſe 
. ' *that if two would ſurrender their Right, he 
would pay them twenty Pounds a- piece, and 
that they did furrender their Right, this is 
good Evidence to maintain the Declaration; 
for though the Promiſe is laid abſolutely in 
the Declaration, and the Promiſe in Proof is 
upon Condition, yet when that Condition is 
performed, the Duty becomes abſolute, and 
ſo is good Proof upon this Declaration. 


Fg d, Ax Aſſumpſit for fifteen Quarters of Malt, 

3 Evidence — or — Quarters of 

11 E PTE Malt, and the Plaintiff nonſuited becauſe 

not the ſame Promiſe; but an Obligation to 

: deliver twenty Bales of Wool or twenty 

Pounds, upon Non payment by the Obligor, 
the Obligee may ſue on either. 


Kerio on a Promiſe that the Defendant 
would not ſue the Plaintiff, and Exidence 
that he would forbear to ſue him, and äl- 
— to maintain the Declaration, becauſe 
Me Forbearing to ſue ſuppoſes the Suit 
= MN Tadebitetus afſumpfit on a Contract in 
= Which the Phaintifffold ſixty-Combs-of Rye 
| to the Defendant at fourteen Shillings per 
"Comb, to be delivered at or before Micbael- 
mas, and the Money to be paid on 41 De- 
2 | very 


Sides are examined, ſtated and balanced. 


The Law of Evidence. 


livery of the laſt Rye, and the Proof was 
that fifty Combs were delivered before 


| Mithdelmas. | 


Pins; Though this Aenne be intire 
| for ſixty Combs, yet the Parting it in the 


Delivety makes ir in the Nature of ſeveral 
Contracts, for the one Party ſends it in, and 
the other accepts it in purſuance of their 
Agreement; if no other Contract can be 
proved it ſhall be underſtood to be a partial 


Agreement as to the fifty Combs, for the 


ſubſequent Act of the Parties ſo expound 
their Contract, that it ſhall, be — 
that the Rye might be delivered by Parts. 


adi TRHOVvOR the Contra was that the 
Payment ſhould be on the Dehvery, yet a 
Time being ſer for the Delivery, it muſt be 


intended that the Money ought to be paid 
when the Delivery ſhould have been, and the 
Time being paſt it beca 


hath his Remedy for not delivering the Re- 
fidus; for this being a Contract executory on 


me a Duty and an 
IMde Afmpjit lies for it, and the Defendant 
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bork Sides, each hath Remedy on the other | 


for the AE eh erg ove 


Or Indebitatus no Fvitichee can be: 


mination would be too tedious upon Iſſues; 
and therefore upon this Caſe an Action of 


Account is provided, wherein there is Judg- 


ment quod computet before a Maſter or Au- 
ditor, where the whole Matters on both 


Goon 


geg; Keb. 787. 
ef an Account current, becauſe ſuch Exa- Mod. 266. 
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Bill. v. „ Chap- 
lin, Paſch. 
1668. B. R. 


The Low of Evidence. 


Goo Evidence — 2 F — that Phy- 
fick was delivered to his Daughter on his 
Requeſt, for that was the Conſideration on 
which the Party did deliver the Phyſick. 
But this being a Promiſe for another, Quere 
whether the Statute of Frauds and Perjurics 
does not require a Note in Writing. 


A Promnss to marry B. within three 
Months, and after there is another Promiſe 
to marry her within a Fortnight, this does 
not diſcharge the firſt Promiſe: but if it had 
been a Promiſe to marry her within half a 
Year, it would, have diſcharged the firſt Pro- 
miſe; for by taking a latter Promiſe of lon- 
ger Time, the Parties muſt be ſuppoſed. to 
intend a Diſcharge of the Former, or other- 


wiſe the latter Fedier could have no man- 


8 210. 
28. 

Style 62. 
Cro. El. 292 
2 Sid. 236. 
Com. Rep. 373. 
pl. 


ner of Intent at all. 


Nor the Dilkzence between a an 1 Aſſump- 


ſit in Deed and an Aſſumpſit in Law, in the 


Aſſumpſit in Deed where the Contracts are 
mutual, and either Side declares for Non- 
performance, thete he muſt ſet forth the very 
Contract, and if he miſtakes in Quantities or 
Sums, he fails; becapſe his Injury is in the 
Non- performance of the very Contract al- 
— i in the Declaration, and if he does 
not ſhew ſuch a Contract, he does not in- 
title himſelf to a er of the Breach 
of it. 


Bor where he brings his Action for an 


Adhmpft in Law, if he ſhews Part of the 
Goods 


hy- 
his 
| on 
ck, 
ert 
ries 


aree 
niſe 
Joes 
had 
If. a 
Pro- 
lon- 
d to 
her- 
Nah- 
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does 
t in- 


each 
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The Law of Evidence. 


Goods delivered, or Part of the Money lent, 
it is good; becauſe on every ſeveral Delivery 
of Goods, or Receipt of Money, the Law im- 
plies-a leveral Contract for Reſticution, and 
there the Giſt of the Injury is not whether 
ſuch a particular Contract is broken, but 
whether the Goods were delivered, or Mo- 
ney paid to the Detendant, and the Quan- 
tities of the Goods or the Sum is no 
farther material than to Increaſe or leſſen 
ſho * | 


An Aſſumpſit hs 8 Plant 4 — 


clared that, the 27th of June 1712, at Hod- *© 
deſdon the Plaintiff bought of the Defendant, 
and the Defendant, bargained and ſold to the 
Plaintiff, one hundred Quarters of as good 
Barley as one William Ford's Was, and of as 
good Meaſure as the ſaid Ford's was, to be 
delivered to the Plaintiff at Hoddeſdon between 
Harveſt and Candlemas in the ſame Year, - 
where tue Plaintiff ſhould appoint, after the 

Rate of ſixteen Shillings per Quarter, to be 
paid by the Plaintiff to the Defendant, where- 
of the-Pizintiff paid to the Defendant two 
Shillings-andifix Pence in Hand, and agreed 
to pay the Reſidue at the Times of Dehvery, 
according to the Quantity of the ſame at 
every Time of Delivery, and according to 
the Rate aforeſaid; that the Defendant after 
the ſaid Bargain, in Conſideration of the Pre- 
miſſes, aſſumed that he would deliver to the 
Plaintiff the ſaid Barley fo bargained and fold 

according to the Bargain; on Nan Aſumpfet 
the: Jury found four Pounds Damages, which 
was ſubject to the Determination of the _ 
1 1A ie 
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be bur nineteen Quarters and a eure accor- 


Barley did not hold out in Meaſure, he paid 


The Low of Evidence. 
Chief Juſtice - Parker on this Caſe agreed bs. 
teen the Parties, a 


T HE Defendant, on 3 the laſt of 
January (Candlemas Day being the Monday 
following) in the Year 1712, and not before, 
delivered to the Plaintiff's Uſe at Mr. Pl 
mers Malt Houſe" at Hoddeſdon (where the 
Plaintiff appointed the Barley to be delivered) 
a- Quantity of Barley which was ſent for 
twenty Quarters, but when the ſame was 
meaſured by Ford's Buſhel it was found to 


a - Fu — — 


— to that Meaſure. 


\Trar the Plaintiff at that Time wa to 
the Defendant's Servant, who brought the 
Barley, ten Pounds and no more; for al- 
though he had the Money, not only which 
the ſaid twenty Quarters of Barley, but like- 
wiſe what the one hundred Quarters came to. 
according to the ſame Agreement, ready 
by him in the Houſe; yet becauſe the 


+» WD £OT, Q, t&=y* 


S2. 


oaly ten Pounds, and did not pay the other 
Funds at chat Time, but afterwards paid 
998 the Defendant before the Action brought. 


| Tmar the Price of Barley between the 
Time of the Contract and Delivery of the 
e F erer 85 


Ir upon cheſe Facts proved, the Plaintiff 
apon this Declaration bach good Cauſe of 
Action or not, was referred to the Determi- 
"proud — = i 

N 


-- 


SPSS Þ a>. 


The Law of Evidence. 
Ix conſidering of this Matter two Queſ: 
vn are to be 


Finsr, whether the Plaintiff has a Right 
to the Reſidue of the one hundred Quarters 


of Barley, having not paid the full Price for 


the nineteen Quarters and a Half within 


the Time prefixed, but only ten Pounds 


towards it. 


take any Advantage of this 3 
upon the Iſſue of Nox Alumphn. 


As 0 thefirſt Point, whether the Plaintiff 


has a Right to the Reſidue of the one hun- 
dred Quarters of Barley, having not paid 
the full Price for the nineteen Quarters and 
a Half within the Tune prefixed, but only 
ten Pounds towards it. 


Aup here are to be laid down two or 


three Rules that have been made uſe of 


in adjudging ſeyeral Laws in the Books, 


15. 


Tux firſt Rule is, that where there are 74 * . 9s 10, fe, 
ſeveral Promiſes that are mutually executory, t 666 ps 
and independent of each other, there the Pro- s 
miles are Conſiderations each to the other, * 0 ak 


and the Plaintiff may bring his Action for 
Breach of the Defendant's Promiſe, even 
though his mart; a be alike n ; 


becauſe 


SzcONDLY, whether the Defendant can 


chen oe this Caſe with thoſe 


1. 186. 
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The Law of Evidence. 


becauſe i in ſuch a Caſe the Counter-promiſe 
and the Remedy upon it is the Conſideration 
of the Defendant's Agreement, and not the 
Plaintiffs Performance of his Promiſe, ac- 
cording to Juſtinian's Rule in the Civil | aw, 
Qui actionem babet ad rem recuperandon, 
ipſam rem habere videtur; and upon this 
Reaſon touching mutual Promiſes there 
are ſeveral Caſes ręſolved in the Books, 


Hob 88, 106. Rol. Rep. 125, 336. 


Ap I believe they on the other Side will 
not deny me this, which I lay as a Ground 
and Foundation from whence I would argue, 
ſince it ſtill returns a Queſtion whether the 
Promiſes ſet forth in the Declaration are in. 
dependent on each other. N 


Secordly, Tur ſecond Rule that is laid 
down inthe Books ney theie mutual 
Promiſes, is this. 


Tur where there are any Words made 
uſe of in any Promiſe, Covenant or Agree- 
ment, that do not import” a Condition, 
they are never conſtrued” to be conditional, 
for elſe the Party would be deſtitute of 
all manner of Wen without ſuch Con- 


1 ſtruction. 


' Turs id * in Heb, 41. in the Cat 
a Cooper, and ben, and i in Nen 54. and 


He whois intithed to an Aim to retever ia Thing is beld to 
be intitled ts the be Thing ujelf. 3 | 5 
in 


omiſe 
ration 
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The Law of Edin. 


in ſeveral other Books which I ſhall beg leave 
by and by c to mention to your Lordſhip. 


Aup as it is in itſelf a Rule founded upon 


the greateſt Reaſon; for where Words in 


themſelves do not expreſs a Condition, the 
Law will not frame any Conſtruction to 
make them conditional, unleſs fuch an Im- 
plication be abſolutely neceſſary, and it can- 


not be abſolutely neceſſary where the Parties 


have another Remedy. 


Turak are a Multitude of Caſes re- 
folyed upon this Rule; I will only beg 
leave to mention ſome few, becauſe I ſup- 
poſe thac if this Rule be fully ſatisfied, it 


will conſequently determine this Point for 


the Plaintiff. 


| I an Annuity be granted pro Confilio im- 
penſo vel impend:ndo, there the Word Pro is 


conſtrued to be a Condition, becauſe the 


Party has no other Remedy for the Counſel 
than by ſtopping the Annuity ; and this is 
laid down as the Realon. 


Axp if an Action be brought upon the 
common Covenant for quiet Enjoyment in 
a Leaſe, that the Leſſee ſhall quietly enjoy, 


paying the Rent and performing the Cove- 
nants, there though the Word (paying) 
would make a Condition if the Party were 
without Remedy, yet it is not conſtrued to 


be conditional in this Covenant, but the 


Defendant 1 1s left to his Remedy upon the 
Oz Reſervation 


* 
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Hob. 41. 
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3 Sid. 220. 
2 Keb. 23, 
2 Mod. 34, 35 


I ; - 
The Law of Evidence. 
Reſervation of the Rent and Covenants in 


Ap ſo it was reſolved in the Caſe of 
ien and Babbington reported in 2 Sid. 
280. 2 Keb. 23 and in the Caſe of Hey 


und ＋ in 2 Med. 34, 35. See I. 
Rem. 665. | 


605. | 
Rol. Abr. 415. 


Cited inL.Raym, So 1s the Caſe in Rol. Mr. 41 1 there 


were Articles of Agreement made by A. in 


the Behalf of B. and by C. and a Covenant 


that B. from the Conſiderations aforeſaid in 
the Derd expreſſed, ſhall convey certain 
Lands to T7 in Fee, and C, covenants 
on his Part pro Confiderationibus. pre dif, 
to pay B. one hundred Pounds; here 
though Pro would make a Condition in the 


Caſe of an Annvity, yet ſays the Book, that 
notwithſtanding B. doth not aſſure the Lands 


Hob. 88. 
C:ted ia Lutw. 


2 70. | 
LJ. Raym. 665. 
bur lee Salk. 

- B72. 


to C. yet C. is bound to pay the Money, and 
ro take his Remedy agaihſt . on his Cove- 
nant. | | 


Tu ſame Law is laid down in the Caſe of 
Nichols and Rainsbrede reported in Hob. 88. 
There Nichols brought an Aſumꝑfit in Con- 
fideratien that he promiſed to deliver to the 
Defendant to his awn wh a 850 Salli De- 
fendant promiſcd to pay him fifty Shillings ; 
adjudged that the Plaiotif ned not aver the 


Delivery of the Cow, becauſe it is Promiſe 


3d Rule. 
Ld, Ravm, 665. 
\ 15 ti. 7 15. 8. 


ſor Promiſe. | 
J 3dly, Bur il the Defendant's Promiſe do 
a on the Condition of ſome Act 1 be 
Sons * et 


The Law of Evidence | 19 7 


done and performed, and not on a Promiſe 
to do and prom ſomething, there the Act 
muſt be firlt executed, and” averred to be 
performed, before the Defendant's Promiſe 
can ariſe; for the Performance is here the 
Conſideration, and not a Counterpromiſe. 


So is the Caſe Rol. Rep. 1253 336. In Rol. Rep. 125, 
Conſideration cf ten Pounds, I promiſe to 336 
deliver to you all the Books of the Law, it 


is good without alledging the Payment of it, 


for the other may have an Action for it; but 
if it be, that in Conſideration that if you 
will pay (in the future Tenſe) to me ten 
Pounds, I will deliver to you all the Books 
of the Law, it is not good without alledging 
Payment of the ten Pounds ; he muſt aver 
the Thing to be done, becauſe ſays the Book, 

there is no Remedy on this Promiſe, ſince 
it does not ariſe until the Money is paid, for 
the Party does not promiſe to deliver the 
Books till after Payment of the Money. - 


So is the Caſe of Hob. 106. if I promiſe, 185 106, 
in Conſideration of a Man [ies me a g vin. Abe. 
Year, that I will pay him ten Po there 8, TY 
the Service ought to be actually performed 5 V. 57. fl. l. 
before he ſhall bring his Action for the Mo- 


ney ; becaule the Promiſe for the ten Pounds 


ariſes not from the Promiſe to ſerve, but 
from the actual Service. 


80 Brocaꝰs Caſe in 3 Leon. 219. \. The Lord 3 Le. 219. 
of the Manor covenanted with his Copy- 
holder to aſſure to him and to his Heirs 


| the Freeholdan d Inheritance of his Copy- 


* | hold ; 


The Law of Evidence. 


hold; and the ſaid Copyholder, in Conſide. 
ration of the ſame performed, covenanted to 
pay fuch a Sum; the Court held hat the 
Copyholder was not tied to pay the ſaid 
Sum before the Aſſurance made and the 
Covenant performed; but if the Words had 
been, In Confideration of the ſai! Covenan's to 
be performed, then he is bound to pay the 
Maney preſently, and to have his Remedy 
over by Covenant, | 

| In all thefe Caſes the Conſideration of 
ſuch Promiſes is not the Counter-promile 
or Agreement, but the Performance ; but 
where the Conſideration is merely a Promiſe 
or Agreement to do ſomething, there the 
firſt Promiſe ariſes before ſuch Agreement on 
the Plaintiff's Part is performed or fulfilled, 


Now to compare this Caſe to the precedent 
5%, Rules, av 


FrmsT, there are no Words that are con- 
ditional, for the Promiſe is not expreſſed in 
any conditional Terms, that if he be paid 
for the Delivery of the firſt Barley, then he 
ſhall deliver the Reſt. 7 


Bur the Words of the Bargain are alto- 
3 abſolute, for they ſet forth, that the 

laintiff bought of the Deſendant, and the 
Defendant bargained and ſold to the Plaintiff, 
one hundred Quarters of Barley according 
to the Rate of ſixteen Shillings per Quarter 
for every Quarter, to be paid by Plaintiff to 
the Pefendant, and that the cee 
ws 4 3 , t 18 
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Na Bargain was the Payment of two Shil- 
ings and ſix Pence in Hand, which was the 


only Act executed, and the Act executo:y 


was the Agreement to pay the Reſidue at 


the Times of the Delivery of the Barley ac- 
cording to the Quantity of the Barley at 


every Time delivered, and according to the. 


Rate to be paid, 1 


Now in this executory Act there is no- 


thing laid that is antecedently to be performed 
before the fir? Promiſe is to riſe, ſince the firſt 
Promiſe doth import a compleat Bargain and 


Sale of the one hundred Quarters, and ſuch 


Promiſe, is not to ariſe upon any precedent 
Condition or Act to be firit performed or 


done by the Plaintiff. 


| Anp if there be Words in the Bargain 


that import a Condi ion, and the Cyunter- 
promiſe is in its own Nature executory, the 
Law will not raiſe any Condition upon any 


Implication whatſoever, but leave the Parties 


to their mutual Remedies © 


Tu rather in this Caſe, becauſe if the 
whole had been delivered at once, then 
plainly there had been nothing conditional 
in the Bargain, and if the Defendant pro- 


vided himſelf, that there ſhould be ſeveral 


Deliveries, and does not actually provide by 
an expreſs Condition, that if the Money be 


not paid for what he hath delivered at once, 
he'ſhall not go on to deliver; the Law can- 
not create ſuch a Condition by Implication, 

n ſince 


ww .4 
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fince the Promiſe on the Plaintiff's Part is 


totally executory, and there is no Act exe. 


cated or ſtipulated to be e before 
the Promiſe riſes. 
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1 


80 if there were any ſoeh Act executed 
that was neceſſary as a pretedent Condition 
| do the railing of the Promiſe on which the 
. Plaintiff declares, it would be an Objection 
to the Declaration for the not averting ſuch 
precedent Condition to be performed; but 
that they on the other Side cannot pretend 
to, and if they ſhould; the Authorities would 
be plainly againſt them. 


vd. 133, 734 Ap for this there is the Caſe of Beni 
worth and Campion reported in Yelv, 133, 
124. — The Plaintiff, as Executor to his 
Father, declares that there was a Communi- 
cation and Agreement that the Defendant 
ſhould have all the Iron made at ſuch a Fur- 
nace, paying after the Rate of forty Shillings 
per Ton, upon which the Teſtator did aſſume 
to the Defendant, that he ſhould have all the 
=_ Iron made in that Furnace, in Conſideration 
N W whereof the Defendant promiſed to pay the 
| Teſtator according to the Rate aforeſaid, and 
4 ſhews that the Defendant had ſo many Tons 
n which amounted to fo much Money; and it 
was objected in Arreſt of Judgment, that the 
| Plaintiff had not ſhewn that the Conſideration 
b was performed on his Part, and that the De- 
fendant had ali the Iron made at the Furnace, 
* which was the Confideration that induced the 
| Defendant to make his Promiſe ; but it was 
| anſwered, and N 4 the Court, that 
=. the 
1 4 
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irt is the Confideration on the Part of the Plaintiff - 
exe. was not that the Defendant mould have att 
efore the Iron, as an Act executed; but that the 
Teſtator promiſed that Defendant fhould 
have all the Iron; fo that the Confidet ation 


uted on each Part was the mutual Promiſe the one 
ition to the other, for which there is a mutual 
1 the Remedy: 80 here, that which induces the 
ction Defendant's Promiſe to deliver the one hun- 
ſuch dred Quarters of Barley is not the actual 
but Payment of any Sum mote than the two 
tend Shillings and Six-pence mentioned in the 
ould Declaration. 
Bur it is the Promiſe of paying the Re. 
ettif- ſidue, which is undertaking for a future Act 
133, executory, and ſo expreſfed in the future 
his Tenſe, that it ſhould be paid on the De- 


livery of each Quantity of Barley; where- 
fore it is the Promiſe to pay, and not the 
actual Payment, that makes here the Con- 
ſideration. 


2dly, Tux fecond Queſtion is, whether 
the Defendant can take Advantage of this 
upon the Iſſue of Non Aſſumpfit. 


Ay for this my Lord Hobart, fol. 106. Hob. 106. 
is expreſly to the contrary : There the Con- % 25%: 
ſideration was, that if a Man ferved me a Roi. Rep. 43. 
Year, I ſhoulj pay him ten Pounds, there b Rep: — 
my Lord Hobart ſays, that if the Service (11) 

was not done, and yet the Promiſe made, 

prout, Eft. the Defendant muſt not traverſe 

the Promiſe, but he muſt traverſe the Per- 

tormance of the Service, becauſe they are 


diſtinct 
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2 Sid. 236. 
Mod. 210. 


All. 29. 
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diſtinct in Fact, though they mult concur to 


the barring of the Action. 


Anp here the Nee Difference ſeems to be 


between an Aſumpſit in Deed and an Hſſump- 


fit in Law; for an Aſumpſit in Law in Con- 


ſideration of Money received, from the na- 


tural Juſtice of the Thing, creates a Promiſe 
till Payment; here the actual Payment or 
Satisfaction, or a Releaſe, or any other Mat- 
ter, that excuſes Payment, may be given 1n 
Evidence on Non AſJump/ bs 


Fox when the natural Juſtice for Repay- 
ment of-the Money ceaſes, there the Law no 
Jonger creates a Promiſe ; and therefore thoſe 


Matters that go by way of Excuſe, are pro- 


per Evidence upon Non Aſſumpſit, becauſe 
there is really no Promiſe when the Defend- 
ant can ſhew there is no Juſtice to pay the 
Money. 


Bur where the Promiſe riſes by the Act 
of the. Parties, and the Defendant would 
ſhew any Thing for an Excuſe for Non- per- 
formance, there he muſt ſhew it to the Court 
by proper Pleading, becauſe it confeſſes the 
Being of ſuch Promiſe, or that ſuch Promiſe 
was a ually made by the Parties, and avoids 


it by ſhewing ſome ſpecial Matter or Reaſon 


tor not performing it, 


Tuts Niſtinction was taken in the Caſe of 
Bedford and Clarke, 2 Sid. 236. and in the 
Caſe of Fiia and NW Mod, 210. and 
All. 29. 


Ir 
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Ir was. argued by the Defendant, that 
ſuch Bargains are made for ready Money, 
and if the Plaintiff promiſes to deliver ſuch 
Goods, and the Defendant promiſes to pay 
for them, in common Underſtanding, if the 
Goods are tendered, and the Party has not 


the Money, that this ſhall excuſe ; and for 


this they quoted 17 Ed. 4. fol. 1. where an 
Action of Treſpaſs was NaN 8 by the 
Plaintiff againſt the Defendant, for breaking 
his Cloſe and taking his Corn, and quotes 
Caſes there pleaded, that a long Time be- 
fore the Treſpaſs ſuppoſed, the Plaintiff and 
Defendant bargained at ſuch a Place in 
London, that the Defendant ſhould go to a 
Place where the Oats were and ſee them, 


and if they pleaſed him, when he ſaw them, 
that then he ſhould take them, paying the 


Plaintiff three Shillings and Four-pence an 
Acre one with another. 4 
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17 Ed. 4. fo. r. 


THAT the Defendant went to ſee them, 


and was content with the Bargain, and for 
that Reaſon took the Corn, which is the 
ſame. Treſpaſs: It was there objected, that 
this Plea was not good, becauſe he had not 


paid the Money according to the Bargain, 


and it would be miſchievous if upon ſuch 
Communication a Man ſhould take another 
Man's Property before the Money is paid ; 


and Littleton there put a Caſe, that if a Man 


ſhould come to a Draper, and there demand 
of him how much he will have for ſuch a 
Rete of Cloth, and he ſays ſo much; upon 


which the other ſays, he will give him fo 


much for the Cloth, but does not give him 
| the 
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the Money; if he takes the Cloth, the Dra- 
* may maintain an Action of Treſpaſs 
o Coke put a Caſe, That if a Man ſhould 
aſk how much he ſhould give for my Horſe 

o much; if the 
other does not pay down the Money imme- 


diately, I may ſell the Horſe to whomſoever 


J pleaſe; for otherwiſe I ſhould be com- 


y * 


pelled to keep my Horſe againſt my own 


Conſent, until ſuch Time as the Man ſhould 


pay it, which was certainly againſt the In. 
tention of the Parties in their Agreement ; 
and Lilileton ſaid, that in all ſuch fore- 
handed Bargains, there was a Condition 
implied in Law, that it ſhould be deliver- 
ed po Payment, and that if Payment did 
not follow, the whole Contract ſhould be 
void; and it was argued in this Caſe, the 
common Uſage” implied ſuch a Condition 
where the Goods were to be delivered for 
ready Money, and that if the Money was 


not paid, I ſhould not be obliged to part with 
my Property. 


Parker, Chief Juſtice, reſolved, that the 


Non-performance of ſuch a Bargain, might 
de properly given in Evidence upon Non 


Aſſampfit, for now Non Aſſumpſit is held to 
be the general Iſſue in this Action, though 
they formerly held the contrary, 


Bur as to the Bargain itſelf, he ſaid that 
the Defendant having delivered nineteen 
Quarters and a Half without ready Money, 
there he had diſpenſed with the Condition as 
i to 
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to that Quantity, for though be might have 
choſen whether he would have delivered it, 
until he was paid, yet when he did deliver 
it upon Credit, and without the ready Money 
paid down, ic was a diſpenſing with that 
Condition as to that Quantity, and then 
there was no Reaſon but that he ſhould go 
on with the Delivery of the Reſidue, ac- 

cording to his Contract; for fuppoſe a Con- 


dition ſhould 7 along with it, as it is agreed 


ſor the Defendant, that upon every Delivery 
a ready Payment ſhould be made, yet if the 
Defendant has diſpenſed with the Condition, 
as to the Quantity delivered, by letting the 
Plaintiff have it without prompt Payment, 
that will be no Reaſon why he ſhould not 
go on to make the Delivery of the Reſi- 
due according to his Bargain; for if the 
Argument be good, that the Law implies 
a Condition upon the Delivery of every 
Quantity, that there ſhould be prompt Pay- 
ment made by the Plaintiff, yet ir will not 
raiſe a farther Condition, that, if he deliver 
the firſt Quantity upon Credit, he ſhould 
not go on to make a Delivery of the Reſt for 
ready Money, which here the Defendant has 
not done; and it was by no Means to be 
admitted, that if the Defendant had deliver- 
ed Part upon Credit, which was his own 
Folly, that it ſhould excuſe him from de- 
livering the Reſt for ready Money according 


to his Promile. 


o 
: 


Tut ſecond Sort of General Iſſues are 
Miſ- . 
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Miſdeeds, as the Civilians call them Aftiones 


- que oriuntur ex Malitia. 


Ax the Iſſue that we ſhall here begin with, 


and which is the moſt general of all others, 


is that of Not guilty, which runs through a 
great many Sorts of Actions with a great 
deal of Variety. 
" Firſt, in Civil. 

Secondly, in Criminal Matters.” 


Arp here we ſhall begin with Net guilty 


in Ejectment, and, 


Firſt, of the Leſſors. 
Secondly of the Leſſees. 
Thirdly, of the Entry. 


_ FigsT of the Leſſors, and it is to be 
known, that in this Iſſue they are to be the 
ſame in the Allegation and in the Evidence, 
for if it appears by the Proof, that the ſame 
Perſons did not, and could not, transfer that 
Intereſt which 1s ſaid to be transferred by 
them in the Declaration, the Plaintiff hath 
not proved his Declaration; for all Courts of 
Juſtice muſt go ſecundum allegata & probata, 
if therefore any Perſon doth 'not maintain, 


by his Proofs, the Matter he hath alledg- 


ed to the Court, he muſt fail of the Ju- 


Acliens that riſe from Malice, © 
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Libello. 
| Ir a Man declares of a Joint Leaſe, and 


on Net puilty gives in Evidence the Leaſe of 


two Tenants in Common, this doth not 
prove the Declaration; for when the De- 
claration alledges that they both demiſed 
the Whole, and the Evidence is, that 


each of them demiſed their ſeveral diſ- 
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| tice he woul | demand upon thoſe Allegati- 
ons; and with this agrees the Rule of the 
Civil Law, 1 2uod Provationes fint conformes 


Cro. Jae. 165, 
2 Danv. Abr, 
130. pl 1. 
Show. 342. 
2 Vent. 214. 
Comb. 190. 
Carth. 224. 


tinct Parts of the Land in Queſtion, this 


Proof doth not aſſert the Contract alledg- 
ed in Declaration. | 


Ir a Man declares of a Joint Leaſe, and Hill. An. 1500. 


gives in Evidence the Leaſe of Tenant for 


per Treby. 
Co, Lit. 42. 


Lite, and of him in Reverſion, this is no Rol. Rep. 299. 


Proof of the Declaration; for, during the 


Life of Tenant for Life, it is his Leaſe of 


the whole Lands, and therefore this is no 
Proof of the Contract alledged in the De- 
claration. | 


Raym. 142. 


Ir a Man declares of a Joint Leaſe, ro. Jac, 83. 


. and upon the Evidence it appears that 


A. B. and C. were Joint Tenants for Years, 
and that C. let his Part to A and A. and 
B. made a Leaſe co the Plaintiff, it ſeems 
that this Evidence doth not anſwer the 
Matter alledged in the Declaration, becauſe 
as to a third Part of the Land Z. is Te- 


nant in Common. 


ü That the P be agrevable ts the Libel, 
| W 


166. 
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Tenn. Tus beft Way in all theſe Caſes, where 

it is any Way doubtful, js to make a Joint 
Leaſe, and fr the Leſſee to enter and make 
a ſecond Leaſe, and then to declare on the 


ſecond Leaſe generally. 


Cro. Jac. 619. A Man declares of a Joint Leaſe by 
Cr. Ele. 285. Baron and Feme, and gives in Evidence a 
contra,ov' n Joint Leaſe made and delivered by them on 
to be a Miſtake. the Land; this Maigtains the Declaration, 


Brovol. 254. for the Wife may make a Leaſe of her own 


Land during the Coverture, and this is not 
void, but veidable only; for though the 


Wife's Contract be void during the Cover- 


ture, to bind the perſonal Eſtate of the Huſ- 
band in which ſhe hath no Property, yet to 
bind her own Land in which ſhe bath a Pro- 
perty, continuing during the Coverture, her 
Contract is not void — voidable, and if the 
Contract ftand till after the Coverture, he 
may if ſhe pleaſes copkrm it, 


Cro. Jac, 617, Ir a Man declares of a Joint Leaſe by 


| Benci. 13% Baron and Feme, and gives in Evidence a 


3 Co 35. b. 


2 , 213 Joint Leaſe delivered by Warrant of At- 
torney on the Lands, this will not maintain 


the. Declaration ; for though the Wife her- 
ſelf may do any Act ang to ber Eſtate, 
yet he cannot conſtitute an Attorney to 
do jt, and thesefore his Entry and Delivery 
ef the Leaſe, by virtue of a Warrant of 
Attorney from the Wife is whally void, for 
ſhe cannot put any Perſon in her Place 10 
tranſact for her, who has already devolved 
all Authority upon her Huſband. 


Ir 


volved 


Ir 
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Ir there be ſeveral Co- heirs, they muſt —_—— 
make ſeveral Leaſes to try their Title, be- Ta. Rm. 726. 
cauſe, when they demiſe, their Leaſes operate neh denies the 
according to their ſeveral Intereſts, and the ben. 
Leſſee enjoys from each ſeveral Perſon accord- Before 246. 
ing to his ſeveral Intereſt, and therefore if he 
ſhould declare in ſach Caſe, that the Co-heirs 
Demiſerunt ſo many Acres as the whole 
contains, he would fail in his Profs, for 
each of them demiſes according to his own 
Share only; and therefore the ſafeſt Method 
8, where their ſeveral' Parts are unknown, 
to join in a Demiſe of the Whole, and for 
the Leſſee to enter and demiſe over, and to 
try the Title in Ejectment by a general De- 
claration on the ſecond* Leaſe. 3 


Secondly of the Leſſee. 

Taz Leaſe proved, muſt agree with the leg. 
Leaſe alledged in the Commencement of the 
Term in the Land, and in the Number of 
Acres, for if it be otherwiſe, it appears to 
be another Contract of thoſe Things, which 
cannot be the ſame, that materially differ ; 
and if there be not the ſame Term, the 
lathe Land, and the ſaid: Quantity of Land, 
it is a*material Difference; : | 


Firſt; as to the Coniinenceinent of the Term. 


Ir a Man declares of a Leaſe made the Hob. 73. 
zoth off March, the elevemh Year: of the Latch. 93: 


2 Rol. Abr, 707. 
CO ig B .- (15) 690. A. 


T p King 
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5 Co. 1. a. b. 
2 Rol. Abr. 520. 


pl. 1. 


Date what. 
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King, to hold from the Feaſt of the An. 
nunciation next before for the Space of 
Year, and he gives in Evidence a Leaf: 
made and ſealed the 25th of March, for one 
Year from thence next enſuing ; this will not 


maintain his Declaration, for the Leaſe which 


is alledged differs in Commencement from 
the Leaſe that is proved; for the Leaſe al. 
ledged, begins from the Feaſt of the Annun- 
ciation, ſo that the 25th of March itſelf i; 
excluded; but the Leaſe proved is a Leaſe 
made the 24th of March for one Year from 
thence next enſuing, ſo that here the 25th 


of March, or Feaſt of the AnanncizEqR 


is included. 


Fox when a Man paſſes an Intereſt ren 
the Date, or from thenceſorth, which is all 
one, the Intereſt paſſes immediately; for 


Date either ſignifies the immediate /\& or 


Minute of Delivery, or elſe the Day or Time 


of the Delivery; and when an Intereſt paſſes 


from the Date, it is more for the Advan- 
tage of the Grantee, that the Date ſhould 
be reckoned the very Act or Minute of De- 
livery; for to paſs a preſent Intereſt from the 
Date or immediate Delivery, is more for 
his Advantage, than that it ſhould begin 
To-morrow ; but theſe Words from the Day 
of the Date, will never admit of ſuch a 
Conſtruction, that the Intereſt ſhould pals 
from the immediate Delivery before the 
Day 1 is ended. 


Bor where the Date is page a Point. of 
| Compuration, and the Intereſt doth not be- 
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gin from thence, theſe Words, From the' 
Date, Henceforth, and from the Day of the 
Date, are all one; and therefore if a Man 


declare of a Leaſe made the 12th of Decem- 
ler, ro begin from the Day of the Date, and 
upon Not guilty, he —_ in Evidence, a 
Leaſe made the firſt of December, Habendum 
from thenceforth, and delivered the 12th of 
December, this will maintain the Declaration; 
for where the Leaſe is delivered the 12th of 
December, and could not begin in Intereſt 
till the Delivery, ſo the Date is only a Point 


from whence the Computation of the Term 


begins, and it is more for the Intereſt of the 
Leſſee, that it ſhould be excluded out of the 


Term, becauſe he could have no Advantage 
in including it, his Intereſt not being then 


begun, and it is thus for his Diſadvantage 
to include it, that the Term would end ſo 
much the ſooner than it would on the other 
Conſtruction; and this has been held always 
à Rule, that when a Word is capable of two 


Senſes, that Senſe ſhould be taken that 


makes moſt ſtrongly againſt the Grantor, 


and moſt. for the Advantage of the Grantee; 
certain Maxim 


and this we take to be a ve 
in the Conſtruction of Deeds, for no Man 
can-be intended to hurt himfelf by the Ex- 


tent of his own Donation; the Rules of Self- 


preſervation do ſufficiently defend Men from 
any Wrong to their own Intereſt ; it is there- 


fore fit that the Laws of Civil Society ſhould - 
provide far the Intereſt of the Grantee, that 
he might not be wronged by a too narrow | 
Conſtruction, and therefore the moſt bene- 
cial muſt always take Place; beſides this 


P 2 Rule 
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Rule is farther, friendly to Juſtice, in that 
it avoids all Manner of Deceit in any Grant, 
and puts a. full, End to all Controverſitz 
about them; for without this Rule, Men 


would always affect intricate Words, and ſo 


every Grant would be ſubject to be over- 


thrown, or at leaſt ſhaken by the Debate 


See Hob. 18. 


Al. 75. 


Styl. 118. 
Rol. Abr. 8 


pl. 11. 


4 eon. 14. 
5 Co. 4. 5 


$9» 


the ſame, viz, in Commencement, and: in 


about its Meaning. 


A. Man declares of a Leaſe made the 
5th of May in the tenth. Year of the King, 
Habendum from the Feaſt. of the Annun- 
ciation laſt paſt, for twenty-one Years. from 
thence. next enſuing, and the Jury found, a 
Leaſe. made the 5th. of May, in the tenth 
Lear of the King, Habendum from the Feaſt 


of the Annunciation then laſt paſt, for twen- 


ty one Vears next following the Date of the 


ſaid Indenture, the Leaſe found by the Jury 


is, the ſame. with the Leaſe alledged, for 
both, heing from the Feaſt of the Annuncia- 
tion then laſt; paſt for twenty-one: Years and 
they are both expreſly for twenty-one Years 
and na more, ſo. thattheſe Words, next fol. 


loming the Date of the. ſaid Inaenture, are ut- 
terly renugnant and void. 


THz, Date is no material. Part of the 
Deed; and therefore if a; Man declares. of 
a Leaſe dated the 14th of December to begin 
from Chriſimas laſt: fox three Years, and he 
gives. in Evidence. a Leaſe dated, ſealed and 
delivered : the 13th of; December, co begin 
from Chriſtmas laſt: for three; Leas, this 
Leaſe. in the ſubſtantial; Part of; it being 


the 


- 


-» 


| ns 


wy 


\ 
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the Quantity of the Lands, though it differ 
in the circumſtantial and immaterial Part 
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of the Contract, yer it is good Evidence 


to maintain the Leaſe alledged; for thoſe 
Things are the ſame that do not materially 
differ. Alſo the Declaration ſays, that J. S. 


the 14th of December demiſed it, which is 
the Matter of Subſtance in ſetting out the 


Demiſe, and that is proved to be true by 
the Evidence offered, for if he demiſed 
it the 13th, it continued demiſed the i4th 
M0. | 


Bur if a Bond be alledged to be dated 
the 2d of Auguft, and the Party gives 
in Evidente a Bond dared the gilt of 
Auguſt, this ſeems not to maintain the II- 
ſie, becauſe though the Bond be the Rave 
in all Circumſtances but that of the Date 
only, yer might* they have been Ae 
Contracts, for a Man may oblige himſel 
in twenty Pounds one Day, and in another 
twenty Pounds another Day to the ſame 
Perſon, ſo prima facie if the Dates do not 
agree, without more Evidence the Plain- 
aff fails in his Iſſue; ſo that if a Man 
declares of a Bond dated the ſecond of 
1 85 and the Jury find a Bond dated the 
firlt of Auguſt, the Court, that are not Judges 
of probable and improbable, and who can- 
not intend a Bond to be delivered before 


its Date, cannot adjudge them to be the 


ſame; And this is not like the Caſe of the 
Leaſes, for if the Leaſes agree in all o- 
ther Circumſtances but the Date only, t ey 
pals the ſame Lands for the ſame Term, 

3 and 


Ha, ſup. Lit. 6. 
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21 Ed, 4. 38. 
See L. Raym. 
2 Valk 463. 
2 281. 
mb. 477. 
3 Salk, 73. 
Holt 502. 
12 Mod. 193+ 


See Hob. 249, 
2 Rol. Abr. 709. 
(200 

Plowd. 393» 

2 Co. F. a. 

3 Bac. Abr. 693. 
5 Mod. 281. 
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and are therefore in Effect the ſame ; but 
two Bonds may agree in all Things but 
the Date, and be two diſtinct Bonds, ſince 
they may be for two diſtinct twenty Pounds, 
and therefore withour an Identity of Date 
they are not prima facie Evidence of one 
another. 9 


Bor if a Man declares of a Bond made 
the iſt of Auguſt, and upon the Profert it 
appears to be a Bond dated the ſecond of 
Auguſt, upon Demurrer the Court cannot 
adjudge them to be the ſame, for the Court 
then are not to intend any Thing relatig to 
the Fact but what appears, inaſmuch as they 
are not Judges of the probable and impro- 
bable, but the Jury only, they cannot ad- 
judge theſe Contracts to be the ſame that 
differ in Apperance, for that were to take 
upon themſelves a Judgment of the Fact, 
which they cannot do, and therefore they 
muſt adjudge them to be as ſet forth, and fo 
they are different Contracts. 


Bur if after Over of the Bond the De- 
fendant pleads Non ef FaZum, and the Jury 
find that it is his Deed, the Court will in- 
tend the Bond dated the iſt of Auguſt was 


delivered the 2d of Auguſt in Support of the 


Right, for a Deed might be dated and ſealed 
one Day and delivered afterwards on an- 
other, and ſo the Declaration was good of 
2 Bond made the 2d of Auguſt. 


Bur 
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Bur if the Bond was alledged to be made Hal. ſop. Lit. 6. 
the 1ſt of Auguſt, and upon Oyer it ap- 
pears to be dated the 2d of Auguſt, it ſeems 
that, after the Deed is found, this will 
be a good Objection in Arreſt of Judg- 
ment, for the Bond cannot be intended to 
be delivered before its Date, for the Date 
is the Time of its Sealing, and the Deed 
cannot be delivered as the Deed before it 
has the Eſſentials of the Deed by the Seal 
of the Party; and ſo it cannot be helped by 
the Verdict. 9 | 


Bur if a Bond is alledged tO be dated 2 Co. 4, 5. 
the 1ſt of Auguſt, and ſo it appeared to be — _ 
upon Oyer, yet if the Jury find that this Cro. Car. 77. 
Bond, dated 1ſt of Auguſt, was in Reality Rol. Abr. 677. 
ſealed and delivered any other Day, it is 
well enough, for the Date is not a material 
Part of the Contract, and if the Contract 


offered to the Court was ſealed and delivered 


' Havine thus conſidered the Dates, we 
return again to the Commencement of the 
Leaſes, | | | | 


LIASE of one Commencement cannot 
be proved by Leaſe of another; but where 
a Man alledges a Leaſe to anſwer ſome fpe- 
cial Purpoſe, and the Jury find a Leaſe of 
another Commencement, yet if the Leaſe 
be ſufficient to anſwer that Purpoſe, he ſhall 
prevail. 2 


P 4 As 


The Law of Ewideucs. 


As ifi in a Replevin the Pefendant avowz 
for taking g Beaſt in his Common 
Damage feaſant Plaintiff replies that J. 5, 
was ſeiſed of an Homie and Lands to which 
he had Common, and demiſed the ſame to 
the Plaintiff the 29th of March; the Avowant 

' traverſes the Demiſe modo & we and 
the Jury find a 1 Leaſe the 25th of March 
from J S. this js well enough, and Jud. 

ment ſhall be for the Plaintiff; for they find 

enough upon the whole Matter to aſſert the 
Plaintiff's Right of Common; ſo that their 
Verdict, though different from what is al- 
ledged, yet is ſufficient to juſtify the Plain, 
Rig ht of Common; for though they do 
not find Fthe” Allegation itſelf, yet they find 
what will anſwer the Purpoſe ol the Allege» 
tion, and that ſufficeth, 


Hob. 7 Bur if they had found 3 Leaſe by J. N. 
2 Rel. Abr, 704. they had nat found enough ta anſwer the In- 
(35) 13, 29, tent of the Allegation, nor to direct the 
aul. Judgment of the Court, for the Netepdant 
admits its by his Rejginger chat J. 8. was ſeiſed 
of an Houſe and Lands, and had a Right of 
— 0h in as much as he only denies the 
demiſe ta the Plaintiff; but poſſibly had the 
2 410 reg den 70 loch a Houſe and 
. ta which Comman was aps 
. e © Defenda dantwould haye traverſed 
Commen z finding of th 
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the Plaintiff's Purpoſe, becauſe the Defend- 
ant goth not admit the Seifin of F. NM nor 


the 'Appendancy of the Common to his 
Houſe, jo that upon ſuch a Finding of the 


Jury the Court would not adjudge the Plain- 


tif's Beaſts ro be returned. 


If a Man declare 'of a Parol Leaſe, and Plows. 2 
give in Evidence a Leaſe by Indenture, this 
will not maintain the Declaration; for all 


Contracts that are executed with Solemnity 
ought firſt to be offered to the Court, who 


are W proper Judges of all Things that be. 


long to the ited o of ſuch Contract, before 
they can ba given in Evidence to the Jury to 
judge at the Fact, whether ſuch a Contra 
was really executed. 


DECLARATION in Ejectment of Michael- i. 432. 
mas Term, which relates to the firſt Day of 2 Ver. 174. 
the Term, and the Leaſe declared on brars 
Date ſometime after the firſt Day of Term, 
yet if it appears by Evidence that the Bill 
was fled after tho firſt Day, tis ſufficient, 
far the Act of Law ſhall do no Man an 

jury, and therefare the Relation of Bills 
the firſt Day of Term cannot obtain in th 
Caſe, for then ir would delay a Man's Ree 
medy, and a Man that was after tha 
firſk Day of Term could not complain till 
the —_ was over. 


IN « Man declares on a Lade Gs. f . 
for one hundred Acres, and gives in Evi- Oe 1 


Owen 133. 


dence an Ejectment out of forty Acres; and Browal, 145. 


this 


Meath's Max. 


Hard, 330. 
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this was held to be good for the forty Acres; 
becauſe the Jury find an Injury relating to 
the ſame Land thus butred and bounded as 
in the Declaration, though the Land be not 
of the ſame Extent as js there alledged, and 
it appears that it is the ſame Land thus but- 
ted and bounded that was let to the Plaintiff, 
and the Defendant did him an Injury by his 
Ejectment. 


Bur, if the Land or Number of Acres be 
miſtaken in the Declaration, ſome have ſaid 
that this is fatal, and the Leaſe of other 
Lands for another Number of Acres cannot 
be given in Evidence to ſupport it, becauſe 
hereby the Contract alledged would be ma- 
terially different from the Contract proved, 

which our Law doth not allow of ; + Cauſe 
fue Supra. 


Qu. Fox others hold the en 


If a Man declares of a Leaſe of ſo many 
Acres of Meadow and ſo many Acres of 
Paſture, and gives in Evidence a Demiſe of 
the Herbage and Pannage of ſo many Acres, 
this will not maintain the Iſſue, for the Con- 
tract which he alledges is for the whole Pro- 
firs of the Soil, and therefore the Contract 
ought to be: brought for ſo many Acres of 
Herbage for which an Eje&tment lies; for 
when a Man hath the — Eſtate, and lets 


Part of it, the Leſſee muſt declare upon that 


Coates as it is, and not of another. 1 
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Bur if a Man hath the Inheritance in the C 


Graſs, or in * prima Tonſura, and lets this to 
another for Years, and the Leaſe imports a 
Leaſe of the Lands, the Leſſee may declare 
upon this Leaſe, and give this Title of his 
Leſſor in Evidence, for he that hath the 
firſt Graſs, or“ prima Tonſura, hath the moſt 
ſignal Profits, and therefore he is reputed to 
haye the Frechold; and he that hath the 
After-Graſs hath only a Profit apprender out 


of theſe Lands in the Nature of a Common; 


and therefore when he that hath the firſt 
Graſs, lets the Lands by the Name of the 
firſt Crop of the Lands, he hath done ac- 
cording to his Power, in as much as he had 
the very Property in the Lands themſelves, 
and then his Leſſee muſt declare according 
to the Contract which is on the Leaſe of the 
Lands themſelves : But where any Perſon 
has the Lands and lets the Herbage, there 
the Leſſee muſt declare according to his 
Contract, atherwiſe he will fail in his Proof, 
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ro. Car. 362. 
laſt . 4. 


Ir a Man declares of a Leaſe generally, Ci El. 6:6. 
and gives in Evidence a Leaſe made by a Hard. 336. 


Copyholder, or by the Guardian- to an In- 
fant, this is well enough, for ſuch Leaſe is 
good againſt every Perſon but him that hath 
Right, as all other Poſſeſſion is, ſo the Leaſe 
1s maintainable againſt every Perſon but the 
Lord or Infant. | 8 


| In Debt if a Man declares of a Leaſe of Dyer 32. 


twenty-ſix Acres.of Land, and he gives in 


Evidence 
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Leon. 44, 
5 Co. 14. 
Pl. Com. 92. 
Hob. 54. 


Dyer 32. 

2 Sid, 406. 
Saund. 209. 
O. 30. d. 

Mob, 53. 80. 


Daliſ. 105. 


; Plowd. Com. 
N 8 5 3 86. 
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Evidence, and the Jury find, a Leaſe of 
twenty Acres of Land, this will not main- 
tam the Declaration; for if the Num ber of 
Acres are not the ſame, it is not in Sub. 

Nance the ſame with the Leaſe alledged, 
and therefore the Party hath failed in his 


Allegation. 


Bor if a Man declare on a Leaſe for 
twenty-ſix Acres, and the Detendant ſays 
that he ler theſe twenty-ſix Acres of Land 
and four more, and concludes with a Tra- 
verſe, 2b/que hoc, that he let twenty-ſix Acres 
of Land only, and the Jury find twenty 
Acres; this by the better Opinions is found 
for the Plaintiff, for the Jury are only to try 


the Matter of Debate, and not any Point in 


which the Parties are agreed ; now they both 
agree that there were twenty-ſix Acres de- 
miſed, and conſequently when they find 
there were but twenty, they find for the 


Plaintiff, in as much as they have found 


more than the Defendant hath admitted, 
which was the Matter in Queſtion. 


Ir a Man declares of a Leaſe dated the 
28th of January, and it be found ſealed 
the 29th of January, and the Plaintiff be 
found to be ejected the zoth, this is well 
enough, as long as it appears that the 
Plaintiff was ejected after the Leaſe made, 


_ Otherwiſe it is if the Ejectment had been 
Kid the 28th, _, 


. 40 


Ir a Man declares for a Meſſuage and 
eleven Acres of Land thereunto appertain- 
| ing . 
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ing, though: the Words hereunto appertain- 


ing be void, in as much a Lands cannot ap- 
pertain to a Meſſuage, yer ſince in common 
Speech the Lands let with a Meſſuage are 
ſaid to appertain to it, it is Matter of Evi- 


dence to prove what eleven Acres be intend- 
ed; ande if a Man has two Manors called. 
Dale, and levies a Fine of one of them, he 
may prove by Circumſtances which of the 


Manors he intended. 


Thirdly, Entry and Ouſter. 


FoRMERLY there uſed: to be an actual 


Entry and Ouſter; now by Rule of Court 
they confeſs Entry and Ouſter, and inſiſt on 
nothing but the Title. 
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Bur the Confeſſion. of Entry doth not Hin. Af. 1700. 


extend to ſuch; Caſes where it is: neceſſary 
ta prove an Entry to make a Title in the 


Leſſor of the Plaintiff, for the Rule is to 


confeſã Entry of the Leſſce, and not of the: 


per Treby, 
Ven. 42, 248, 
332. 


Leſſor; and the Rule is intended more con- 5. k. 25h. 
veniently ta try the: Title of the Leſſor, and Saund. 319. 


not with a 
his Title. 


ny Deſign: to make any Part of. 


And therefore where an Entry 
ſary to take Advantage of a Condition bro- 
ken, or to avoid a Fine, there: the Lefior 


muſt: make: an actual Entry 4. | 
PLarinazre: makes At Title by Leaſe: of 2 Sid, 223. 


is neceſ- Vent. 332. 
2 Stra. 1086. 


five.thouſand Frars ſealed and: delivered at 7; Ai 7700. 


London, and the Defendant inſiſted on the 


per Treby, 
2 J.. Raym. 7 50, 


Proof Ik. 359. 
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Proof of Entry by virtue of that Leaſe, but 
the Court preſumed an Entry unleſs the con- 
trary was ſhewn on the other Side; but quzre, 


for it ſeems to be incumbent on the Plaintiff . 


to prove whatever is ncceſſary to give him a 
Title, and the having a Leaſe ſeems to be no 


Preſumption that the Party entered by Force 


Vaugb. 196, 
197, 198. 
Latch. 62. 
Sid. 91 
Keb. 368. 

: Hob, 58. 


Str. 550. 


of that Leaſe. 


A Man may make a Leaſe of Tithes to 
try his Title in Ejectment; but if a Man 
bring an Ejectment of the Rectory, and gives 
the taking of the Tithes in Evidence, this 
doth not maintain the Declaration; tor this 
is no Ejectment out of the Rectory, for the 
Tithe is an incorporeal Inheritance col- 
lateral to the Rectory, and no Parcel of it, 
for the Rectory is the Church and Glebe, 
into which the Parſon by his Induction is 
ſeiſed; and therefore they muſt prove an 


Entry into the Glebe in this Ejectment, for 


it continues a Rectory though the Parſon 
had aliened all his Tithes during his Life. 


IF a Man makes a Leaſe to begin a || die 
datus, he cannot prove his Entry at the 


Day when the Leaſe was made, for that 


Co. Lit. 15. b. 


were a Diſſeiſin, in as much as the Day It 
ſelf is not included. 


Ir a Man makes a general Entry into Part, 
this is ſufficient to veſt the whole Eſtate; as 
if an Anceſtor die, and the Eſtate deſcend to 
the Heir, the Entry into Part is ſufficient to 
veſt the whole Eſtate, though he doth not * 


EFrem the Day of the Date, 


5 
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he entered in the Name of the whole, for the 
Preſumption of Law is always in favour of 
the Poſſeſſor until the contrary can appear. 


Now the Anceſtor dying, the Poſſeſſion 
is caſt upon the Heir to preſerve a Tenant 
to the Præcipe, and ſince he is by the Law 


reputed the Poſſeſſor, his general Act of 


Entry without more faying, muſt be taken 
in favour of Poſſeſſion, as an Act with In- 
tention to poſſeſs the Whole; I ſay this 1s 
prima facie a Conſtruction of that Act, un- 
leſs the contrary appear, that is, unleſs by 

any Words he makes it a ſpecial Entry ; 
as if he ſays, he enters into that Acre only, 


for the Act is to be Ern according to 
rom whom it pro- 


the Mind of the Party 
ceeds, 


223. 


Bu where a Man enters to deveſt an, ;;. 15 b. 


Eſtate, here his Entry muſt be ſpecial, for 
he muſt 
Name of the whole ; and this is upon the 
ſame Reaſon, for the Preſumption of the 
Law is ſtill in favour of the Poſſeſſor, unleſs 
the contrary ſhall appear; for if a Man 
enters generally into one Acre, without ſay- 
ing in the Name of the Reſt, he ſhall not 
be intended to defeat any more than that 
Acre on which he entered; for ſince his Ad- 
verſary is poſſeſſed of the Reſt, the Law 
will not intend the Claim of the Poſſeſſion 


any farther than the Words of him that 
made it. 


Bur 


ter into ſome one Acre, in the 
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Por this Preſumption ſtands only till the 
cemrary appears; for if by exprefs Wordz 
he ſhewed an Intention to claim the whole, 
and fer up a Right to it, chen cannot à naked 
Poſſeſſion withſtand that Claim which plainly 
appears to deſtrey it. | 


Co. Lit. 252. b. Wirk the Seifin' is the ſame, there one 
oy! only in the Name of the whole ſuf. 
ficeth; for by the Act of Entry it plain 
appears; in the Country (for whom cho. 
ſolemr Acts were provided) tfiat the Party 
intended to defeat the whole Poſſeſſion. 


4 Eh v a Man diſſeiſes another of one Acre, 
| andl at another Time of another, ttie Party 
1. | | that hath a Right, may enter into one in 


[| | n the Name of the whole, for the Poſſeſſion 
= 8 is tke ſame, and:thiere is the ſame Perſon to 
5 deſend it: 


:1 Bor here the Seiſin is' differetit, thete 
5 tte Entry muſt be diſtinct in botli Acres, and 
. | Ke cannot! enter into one in the Name of 
Both; for let my Intention be what it will, 
wat defeats one'Mati's* Eſtate, will never 
defent another's; for no Man's Poſſeſſion can 
be defeated by an Act wich dorh not relate to 

the Poſſeſſon; and where the Poſſeſſion and 
Seiſm̃ are diſtinct; the Act which defeats ano- 
ther Man's Seiſin has no Relation ti mine; 
For am not concerned to know or defend it. 


= W TrxREFORE if a Man diſſeiſes another of 
Palm, 492. two- Acres of Land, and makes a Leaſe —=— | 
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Life of one Acre, and the like of the other, 


the Diſſeiſſee muſt make different Entries 
becauſe two Tenants for Life have two dif- 
tin& Seiſins of their Eſtates for Life, which 
they are both diſtinctly to * 


225 


Bur if ® had let it to two n 


Years, the Poſſeſſion of the Tenant for Years 
is the Poſſeſſion of the Diſſeiſor, and they 
are only looked upon as his Bailiffs to keep 


Poſſeſſion for him, and upon him reſts the 


Defence of the entire Poſſeſſion ; and there- 
fore the Law reckons one Entry in the Name 
of them both to be ſufficient, becauſe the 
Poſſeſſion and Seiſin of the F 'reehold i is united 
in the Diſſeilor. | 


lr a Man enters to another Purpoſe, as Co. Lit, 45. 8 


to deliver a Leaſe upon the Lands, this is no 
Entry to defeat the Poſſeſſion of the Diſſeiſor, 
for a Man's Intention is to be regarded, and 
that gives the Signification and Value to the 
Action, and without an Intent appearing to 


defeat the Poſſeſſion, this is as no n * | 


all. 


Ir there be a 
two different 8 at the ſame Time, 
there muſt be diſtinct Entries; for the So- 
lemnity of Entry is required for the Sake -of 


the Country, that they may know in whom 


the Poſſeſſion reſides; and beſides, as all 
Counties met in diſtinct Bodies in their pro- 
per County Courts, where the Eſtate was in 
different Counties, the Entries for their No- 
tice was' ordained to be ſeveral. . 


. Is 


of two Acres in 


Ploud. 92, 93 
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Co. Lit, %%, en Thing begin without Solemnity, it 
Plowd. 133. b. may be defeated without Entry, for it re- 


N quires no more Notoriety to defeat the 


. Poſſeſſion than it did to begin it; and there- 
= fore if a Leaſe for Years, upon Non pay- 
ment of the Rent, were to be void, the 


try, becauſe it began without any So- 
lemnity ; but if aL eaſe for Life, upon Non- 
payment of Rent, were to be void, yet it 
cannot be avoided without Entry, becauſe 
it. began with Livery ; but if the Condition 
of a Leaſe for Years were, that, upon Non- 

payment of Rent, the Leſſor ſhould re-enter, 
there by the expreſs Words of the Con- 
tract there muſt be an Entry. 


broken, he muſt make ſcveral Entries into 

each Acre, and cannot enter into one in 
the Name of both; becauſe the Ceremony 
of Livery was diſtinct, by which Notice 
was given, that Poſſc ſſion did begin in the 

Feoffee, and the Force of that Ceremony 
continues till defeated by an Act of the 
ſame Notoriety; and the Defeating of one 
Ceremony, quite diſtin from the other, 
can be no Notice that the other is alſo de- 
ſtroyed and defeated, and therefore the En- 
try muſt be different. 


Trin. Af. 2700. - Ie LK. is on Tek of a Lacks for I. N. 


rer Ned. and is diſpoſſeſſed, and a Stranger enters op 
| | the 


* 


Eſtate is in the Leſſor without any En- 


Co. Lit 252. b Ir a Man ſeveral Conditions an- 
nexed to ſeveral Feoffments of two ſeveral 
Acres of Land, and both Conditions are 


y, it 


T re- 


the 


here- 
pay- 
the 
En- 
80. 
Non- 
7et it 
cauſe 
ſition 
Non- 
enter, 
Con- 
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the Name, and by the Direction of J. N. 
this is no Entry of 7. S. the Truſtee, becauſe 
not made in his Name, nor by the Direction 
of him who had the legal Eſtate; and an 
Entry that defeats Poſſeſſion, is to be taken 
according to the ſtricter Letter of the Law, 
and by the Common Law J. N. had not the 
Right of the Term, but J. S. only. 


Thirdly, The Title in the Leſſor of the 


; Plaintiff, 


Aup here I ſhall not ſpeak of all the 


Controverſies relating to Title, for that were 
an endleſs and confuſed Work, and would 
draw in all the Doctrine of the Tenure under 
this Head; but here I ſhall only mention 
the leſs Particularities of Title that general- 


ly eſcape the other Hare and therefore fit 
to be reduced hither' by themſelves, > 


Ir a Man iſſues an Elegit, and brings an 
Ejectment to try his Title, he muſt ſhew his 
Elegit filed, for that Remedy is founded on 
the Choice of the Lands rather than on the 
Body of the Debtor, and therefore his Choice 


muſt appear of Record, ſince from that 


Choice he derives this Sort of Execution. 


Ir Leſſee after the Commencement of his 
Leaſe make a Leaſe to another, or aſſign it 
over, the ſecond Leſſee muſt prove the Poſ- 
ſeſſion of the firſt Leſſee, otherwiſe he will 
fail in his Iſſue, for without Poſſeſſion the 
firſt Leaſe was a Choſe in Action, not tranſ- 
ferable over; and the Reaſon of the Rule 


WS; why 
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2 Keb. 795. 


6 Co. 29. b. 
2 Sid 220. 


ſcribing the Articles, and declating a full 
and fret Aſſent and Conſent to ihe Common 
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why-a Choſe in Action was. not :ransferable, 


was. from Danger of Maintenance of great 
Lords, which was a very political Law, 


while the Tenures continued in a perpetual 
Subordination one under the other. 


Ir the Truſtee of a Leaſe be Leflor in 
Eje&ment, his Diſclaimer in Pais will avoid 
the Plaintiffs Title; for no Man can have 


Right againſt his on diſclaiming of R ight, 
and the only Remedy that Ceſtui que Truſt 
has, is by Bill in Equity to puniſh the cor- 
rupt Conſcience of the Par:y wha diſclaimed 
a Right to the Fapd when he had-taken the 
Truſt and Charge of it upon him. 5 


Ix Ejectment the Defendant ſhall not give 


in Evidence a farmer Mortgage or Convey- 
ance made by himſelf, becauſe he can't ks 


Advantage of one Contract that he bimſelf 
has made, thereby to deſtroy another, but in 
this Caſe the Party who hath the Intereſt, 
muſt get to be made a Defendant 


A Paxsom in Ejectment, muſt prove Ad- 
miſſion, Inſtitution, and Induction, his ſub- 


Prayer. 


Fox the Plaintiff muſt make out a. Pur 
Tule to himſelf, and therefore he muſt n 
only prove that is was well filled at firſt, but 


that it continued full till the Fime of the 
Action brought; for he muſt aan by 
BL 7 Right 


Or. 


* 
A 


2 


— 
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Right down to the Time of bringing the 
Action; and by the Stature, unleſs he ſub- 
ſeribe the Articles, and declare his Aſſent, 
the Living becomes ipſo facto void without 
any Sentence Declaratory ; fo that umleſs he 

proves the Doing of the Thing required, he 
doth not prove the Living full at the 23 

of the Action, and ſo make no Title at all 
to himſelf. | N 


Bur after ten or twenty Years Poſſeſſion, 
the Clergy fhall not be put to the precife 
Proof of cheſe Subſcriptions, for the long 
Poſſeſſion is a Preſumption, unleſs the con- 
trary be proved; and all Things muſt be 
ſuppoſed to be well done, unleſs within 
fome reaſonable Time it were called in 
Queſtion. * 5 
Hur if the Parſon ſhews Admiſſion, Inſti- 84. 221. 

tution and Induction, he need riot ſhew any 

Right in his Patron on the Ejectment; for 

if he fill the Church, he hath a Title to the 

Glebe and the Revenues againſt all Men ; 

and the Right of the Patron muſt be con- 

tended with the Patron hitnſelf in a Quare 

Inpedit, or, if the Time be elapfed, in a 

Writ of Right of an Advowſon. 


| Tit Oath of the Party in Chancery, that , ,, 36. 
the Eſtate is free from all Charges and In- 

cumbrances, is a Preſumption, that the Set- 
5 7 5 made before any ſuch Purchaſe or 
Mortgage, on which the Oath is taken, is a 
fraudulent Settlement; becauſe no Man ſhall 
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be preſumed to ſwear falſely, or to underva- 

lue the Obligation of an Oath, therefore the 
former Settlement muſt be preſumed as frau- 
dulenr, and no real Incumbrance; but this 
Preſumption is of the leſs Value, becauſe if 
the Settlement be fraudulent, there muſt be 

- a Fraud preſumed in the Party, and it muſt 
be left to the Jury whether they will preſume 
a Fraud or a Perjury. E 3 


Hob. 94, 166. Ix on Not guilty pleaded the Leſſor of the 
Where he Pro- Plaintiff ſhews a Feoffment, the Defendant 
Deed is neceſſary MAY give Cavin in Evidence; but if, on 
to topport the + Wient feoffa pas, the Plaintiff ſhews a Feoff- 
Leder ef tbe ment, the Defendant can never give Covin 
—. in Evidence ; for in the firſt Caſe, however 
2485, c. the Defendant contradicts the Title of the 
| Plaintiff, as long as he ſhews that there was 

no Title in the Leſſor of the Plaintiff, it ſuf- 

ficeth ; and if the Title of the Leſſor de- 

pends upon a Feoffinent, which the-Defen- 

dant ſhews to be covinous, he deſtroys his 

Title; but when the Iſſue is Feoffment, or 

no Feoffment, there the only Queſtion is, 

whether there be that Contract, with all the 
Solemnities which the Law requires to a 

Feoffment, and not whether it were done with 

a fraudulent Intention; for where ſpecial 

Iſſues are taken, no Body can run into any 

Point that is out of the Iſſue, to which the 

Parties are unprepared, but on the gener;l 

Iſſue whatever tends to ſatisfy the Plaintiff's 

Cauſe of Complaint may be given in Evi- 

dence; for 2 Feoffment cannot be called abſo- 


II Did mt eafeff, © 


lutely 


The Law of E Cadets 


lately void, which is convinous, and there- 


fore Covin cannot be given in Evidence upon 


the + Nient enfcoffa pas, for ſince a Notice is 
given by the Livery, in whom the Freehold 
is, the Act of Livery, which ſubſer ves that 
Purpoſe, cannot be reputed abſolutely void; 

and therefore it ſhall never be ſaid, that it 
is no Feoffment at all, becauſe it is a ſuf- 


ficient Notice to direct the Præcipe of a 


Stranger 
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Burr if a Man enfeoffed by Covin, to Hob. 72. 


avoid the Debts of Creditors, pleads that he 
was ſeiſed at the Time of the Judgment by 
virtue of a Feoffment, and the "Creditor, 
that he was nor ſeiſed at the T ime of the 


Judgment, nor at any Time afterwards, on 


this Iſſue the Covin may be given in Fvi- 
dence; for this is indeed no Sc, by the 


plain Words of the Statute, ro avoid the 


Extent of the Creditors. 


Ir the Heir pleadsF Riens per Deſcent, and, 
to ſhew that there was nothing deſcended to 


him, gives in Evidence a Feoffment, the 
Plaintiff may in Oppoſition give Covin in 


Evidence; for this is to deſtroy the Effect 
of the Feoffment ; 3 Which indeed hath no 


Effect to defend, and cover the Heir from 


the Actions of his Anceſtors Creditors, by 


the Deſign of the Statute; and the Creditor 


in this cannot be put to plead it, becauſe he 


could not foreſce/any ſuch ſecret Feoffment, 
or know whether the Heir would inſiſt on 


Ny + He vid net en fee f, 1 Nothing by Deſcene, | 


Q4 it, 
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it, till it! is offered in Evidence, and there- 
fore, that is the proper Time to encounter it 8 
with the Proof of the Covin- 


„ VoLunTary Conveyance hath no Badge 
f Fraud, unleſs the Party were then in 
ebt, or in Treaty for a Sale of the Lands; 
for a Man may have Reaſon to ſettle for he 
Good of his Wife and Children, and if he 
hath a clear Eſtate, and no Intention to {el}, 
the Sertlement muſt be taken to be a good 
one, for that cannot lie under a Suſpicion, 
where there is no Diſcovery made of an In- 
tent to uſe that Settlement to fraudulent Pur- 
poſes at the Time of making it. 


oo. 


Style. 436. Ix Copies of Court Rolls be ſhewn to 
Os ove a cuſtomary Eftate, the Enjoyment of 

ſuch Eſtate muſt be proved, otherwiſe it is 

not good; as if the Cuſtom was to be proved 

of intailing Copyholds, you muſt not only 
3 | rove from the Rolls, that there were 
fuch Intails, but allo an Enjoyment under 

them accordingly, for the Rolls only ſhew 

that ſuch an Eſtate was limited, and that 

the Intailing of Copyhelds was endeavoured 

at, but. this doth not prove an Uſage, un- 

leſs the Parties continued in Poſſeſſion un- 

ditturbed under it; for the Words of Li- 

mitation to a Man and to the Heirs of his 

Body, make a Fee · ſimple conditional, at 

Common Law, and therefore from the Words 

of the Roll, vithout Proof of the Uſage, you 

canngt collect that there was a Cuſtom of 


Intaili ing. Rv | 
ondly, 
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Secondly, Ofthe n ot gvilry i in Waren 


And firſt weought wo ſhew what Evidence 
muſt, may or 5 nat be given on che Part 


of the Plaintiff. 


" HEAT Wha Evidence may or may 
not be given on the Part of the Defendant. | 


FixsT, What Evidenee may be given by 
the Plaintiff to prove his Declaration. 


I” A Man declaive | in Treſpaſs, and a igns Cro. Jac. 133, 
the Treſpaſs in an Acre of Land, thus but: 3+ , 
ted and bounded, and gives Evidence of a Noy 125. 
Trefpaſs in half that Acre, it is ſufficient z val. 270- 
for ſince a Man proves the Damage to de 
done within the Bounds alledged in the De- 
claration, he proves what is alledged ; in as 
much as the Damages only are to be re- 
covered on theſe Allegations, he has ſuffici- 
_ ently proved that Damage which ought to : 
be redreſſed, for a Treſpaſs in any Part of the 
Acre, is a Treſpaſs in the Acre, and fo 
anſwers the . But if a Man de- — Jac, 183. 
clares in Ejectment for an Acre thus bound- yer. 214. 
ed, and proves Title to but half, this is 
not ſufficient, unleſs he diſtinguiſhes the Pre- 
miſſes, nor can any Execution be had by 
Delivery of Poſſeſſion. of Part unleſs that 
| Partbe aſcertained, for one Part of an Acre 
may be much better and more fruitful than 
the other, 5 


Ir 
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Cro. Jac, 184. Is there be two Tenants in Common, and 


2 Stra. 820. 


one brings an Action without the other, the 


pleaded it in Abatement; for when the 
Plaintiff proves that he had the Poſſeſſion of 
the Soil, and that there was a Violation of 


that Poſſeſſion by the Treſpaſs of the De- 


fendant, he proves his Declaration, for the 
Manner of having or poſſeſſing is not called 
in Queſtion in the Declaration; whether he 
had it with another or to himſelf alone, tis 


ſtill Clauſum gjus; and if violated by the 


Defendant, the Plaintiff is to be redreſſed, 


andi it is not. incumbent on him to prove any 


* 


Defendant cannot take Advantage of. this, 
upon the general Iſſue, but he ought to have 


more than what he has alledged, that the 


Cloſe or Field was his own, and that a Treſ- 
paſs was there committed by the Defendant; 
and this is not like the Caſe in Ejectment, 
where a Man deelares of a ſole Demiſe, and 
gives in Evidence the Demiſe of Tenants in 
Common; for there the Plaintiff does not 


prove the Title that he hath alledged in the 


Declaration, and ſo fails in his Evidence; 


but where one Tenant. in Common brings 
Treſpaſs, he doth not bring his Writ in the 


Manner the Law requires; tor ſince each has 
an undivided Froperty in Groſs, both ſhould 
have brought their Action of Treſpaſs for the 
Damage to it, and if the Writ be not brought 


in the Manner the Law requires it, the De- 


fendant may plrad it in Abatement. 
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Bur if there be two Tenants in Common, 2 Leo. 24, 94. 


and one brings an Action againſt the other, 
they may take Advantage of this on the 
general Iſſue; as in Treſpaſs, and Not guilty 
pleaded, the Defendant gives in Evidence that 
_ Bromley was ſeiſed in Fee, and let the Premiſ- 
ſes to the Plaintiff, and one A. who aſſigned 
the ſame to B. by whoſe Commandment the 
Defendant entered ; and this was allowed to 
be good Evidence for the Defendant on the 
general Iſſue, for this diſproves the Fact al- 
ledged in the Declaration ; for by this it ap- 
pears he did not violate the Property of the 
Plaintiff, he did not enter into a Cloſe that 
was his alone, but into his own Cloſe. 


In Treſpaſs for raking down a Pew, the 
Evidence was, that the Pew was faſtened to 
the Pillar of the Church with a Chain; this 


is nogood Evidence to prove the Declaration; 


otherwiſe it is if it had been fixed to the 


Pillar by a Nail; for in the one Caſe it is not 
fixed to the Freehold, but in the other it is; 
for whatever is fixed to a Church or Houſe 
is reckoned Part of the Church or Houſe in 
which it is fixed; for the Church is an 
Houſe that conſiſts in its Frame and Building 
of ſeveral diſtinct Materials fixed one in 
another ; whatever therefore is fixed to the 
Houſe or Church, is a Part of it; but if ic 
be fixed to another Thing that is fixed to the 
Houſe or Church, it may then belong to 
another, for not being immediately fixed to 
the Frame of the Houſe or Church, it can- 
not be reckoned Part of it. 23 
7 
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u C. % 2 x 4 Man re60vers in an crroheeus 
ment, and Treſpaſs be committed by a 
Stranger on the Land, and after the Judg: 
ment is reverſed by Error, yet, in Trefpais 
brought by the Recoverer, he fall give this 
- whole Matter in Evidence, ind maintain his 
Declaration; for though the Writ of Error 
deſtroys the ment between the Parties 
dy Relation and Fiction of Law to advance 
tze Right, yet that Fiction of Law ſhall 
not be ſet up to encourage Wrong and dil- 
charge che Treſpaſſer, for the whole Profits 
are recovered by the Plaintiff in the Writ of 
Exror againſt the Party that recovered in the 
Judgment; and therefore it is fit that he 
ſhould puniſh all Treſpaſſes, and not It pay for 
that which he never received. * 


Cliyton'z3. Ufo Treſpaſs brought abt A. upon 
55 - Evidence that the Hogs of B. were kept in 
the Defendant's Yard, {adjoining to the I. 2nd 
of the Plaintiff) by the Servant of B. and yet 
-i was allowed that this Evidence did main- 
tain the Declaration againſt 8 


Clayton3z. So in Treſpaſs againſt A. Rvidelice eien 
pf Agiſtment of Beaſts taken into the Land 
of A. and allowed to maintain the Declara- 

tion t 


Fon A. in theſe Caſts had a ſpecial Pro- 
perty in the Beaſts, and it is by Reaſon of 
that Property the Treſpaſs is committed, 
and therefore he is Spe; anſwerable for 1 A 5 

or 


led. 


for had not the Beaſts been taken in the 
Ground adjoining; 


L the Tenure of. 
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* 


Ground, they had never broken into the 


In Treſpaſs * Quare Clauſum & Domum fre- 1 Sid. 125, 
git & alia enormia ei intulit, upon the Evi. Ke. 757. 
dence it appeared that an Injury was offered n 
to the Plaintiff's Daughter, and it was allow- 
ed that any Matter that aroſe ex gurpi cauſe 
might be given in Evidence upon the general 
Declaration of || alia enormis ei intulit; but any 
other Matter that doth not ariſe ex ſur pi 
cauſa could not be given in Evidence on the 
general Declaration of {| alia exormia ei inſulit, 
but it ought to have been expreſsly ſer forth 
in the Declaration, or elſe nothing could be 
given in Evidence thereunto relating; for it 
doth not ſcem to agree with Modeſty to ex- 

preſs the Manner of any indecent Commerce, 

— all ſuch Things muſt be more properly 
hid under general Words, and therefore may 
be fitly given in Evidence on the || aa enor- 
nia ei intulit. 


Ir a Man declares of Treſpaſs in a certain en. 124. 
Cloſe abuttant | ſuper quoddam Molindin in gr,. Abr 6 
Tenura F. S. if the Plaintiff does not prove his pl, x, z. 77 
Abuttals, he is gone; and becauſe he could 
not prove that the Mill was in the Tenure 
of J. S. the Jury being at Bar was diſcharg- 
ed; for he fails in his Proof becauſe he doth 
not prove it to be the Cloſe diſtinguiſned and 
deſcribed in the Declaration, and ſo it dan 


© Wherefore be heaks bis Cloſe and Houſe, and other Enormities did 
to bim. || Other Enormitics did 40 bim. 1 Upon @ certain Mill in 


I not 


Re). Abr. 293- 
Salk. 90, 91. 
Stra. 78, 106. 


Cos. Lit. 283. 2. 
Cro, Cor. 228, 


514. 
2 Rol. Abr. 680. 


” —  — — — — — 20 


— —— 


Shelivr and Stan- 
diſb, per Holt, 
Where an at- 
tefting Witneſs 
to a Dec] has | 
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not appear that there was any Treſpaſs in the 
Cloſe he has deſcribed, ; 

Ir in Ejectment the Plaintiff declares for a 
Manor, he muſt prove the Attornment of the 
Tenant; for a Manor conſiſts partly in De- 
meſnes 28 partly in Services; without Ser- 
vices there is no Manor, and without Atrcorn- 
ment there is no Service. 

4 

Is Treſpaſs upon the Caſe againſt the 
Detendant thy digging a Hole in the Way, 
whereby his Horſe fell in, to his Damage ; 
if the Plaintiff doth not prove the Way, and 
that the Defendant dug the Hole, he fails in 
his Proof of his Declaration. | 


Ir Treſpaſs were done the 4th of May, and 
the Plaintiff alledges the ſame to be done 
the 5th of May, or the iſt of May, when 
no Treſpaſs was done, yet if upon the Evi- 
dence it falls out than the Treſpaſs was done 
before the Action brought, it ſufficeth; for 
the Time of the Injury is no more a material 
Part of any Injury than it is of a Contract; 
and therefore whether there is an Injury 
done or not is the Queſtion, and not when 
it is done; but if there was no Injury done 
at the Time of the Adion brought, then had 
the Plaintiff no Cauſe of Complaint, and fo 
the Action at the Time it was brought was 
wholly groundleſs. | 


Ir a Man be ſaid to aſſume the 4th of 


May, and he be then proved to be dead, 
and 
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and the Party be proved to aſſume another [ined abroad, 
Day, it ſufficeth. But if a Man bring Trel- of bis Death is 
aſs againſt another, and lay it to be done the —_ aber. 
4th of May, and the Party is proved to be has lived —— 
dead, this diſcharges the Action, for a per- h ur 
ſonal Action that complains of a Wrong done, Hardw. Chane. 


dies with the Perſon. . 
2 

| In an Action on the Cuſtom for ſafe Car- 

riage, Evidence of the Delivery and Charge 

to carry them ſafe, good, without ſaying 

whither, becauſe it ſhall be intended to the 


Place where he uſually came. 


In an Action for ſafe Carriage, if no Price 
be ſer, it ſhall be intended for the common 
Price; but if a ſpecial Agreement be ſer out 
to carry for 4s. an hundred, it muſt be proved 
that the common Rate is to carry for 43. an 
hundred. 


Secondly, Evidence on Not guilty for the 
ca Defendant in Treſpaſs. 


Tur Defendant may prevail in this Ifſue. 


Fiss r, by making Title to the Land; 
for then he ſatisfies the Declaration, for he 
proves that he did not enter into the Plain- 
tiff's Cloſe, but his own; and conſequently 
that is a very juſt Diſproof of the Plaintiff's 
Declaration. | 1 


' SEGQONDLY, By making Title to the Pro- 5 co 116. 
fits of the Land when he hath no Title to 3 139, 
ES the * | 
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Moor. 394, 395: che Land icfelf; as this alſo falfifies the De. 
. 4% elaration, for hereby the Defendant did not 

| beat down the PlaintiF's Corn, but entered 
to take his own; and if tho Defendant proves 


— | 


that they ſhould fup 


Corn by his Labour and Induſtiy, and therc- 
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the Corn to be his own, the Taking of it is 
no Manner of Treſpaſs to the Plaintiff, and 
ſo the Defendant hath diſproved the Fact laid 
in the Declaration: Now the general Rule is, 

that where a Man hath an uncertain Intereſt 
and ſows the Land, and his Eſtate deter- 
mines, yet he hath a Title to the Corn that 


de hath ſown on the Land, e the Pro- 


perty of the Land 1 is altered. 
Axp this upon theſe three Reaſons, 


Fist, Becauſe it is a publick Benefit that 


the Lands ſhould be ſown and cultivated, 


and all Things that tend to Plenty and In- 
creaſe ought to have the uttermoſt Security 


that the Law can give it; for hence it is fit 
poſe a Property in the 
Corn diſtinct from that of the Soil, and that 


this Property ſhould be at the entire Diſpoſal 


of the Owner diſtinct and ſeparate from the 
Land, that all Encouragement poſſible might 
de given to Tillage, and that no Man might 
decline Cultivation under this Fear, leſt the 
Profits ſhould be ſwallowed by any. Perſon 


that he diſliked, 


SECONDLY, When any Perſon hath ſown, 
he hath gained a ſpecial Property in the 


fore 
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fore though his Property in the Soil changes, 
yet the Property of his Labour remains; and 
this ariſes from the natural Conſideration of 


Property which was at firſt derived: from La- 


bour; for a Man's own Actions are moſt pro- 


, perly his own, and from thence all Owner- 


ſhip begins; for the very Value of the Soil 
is not more from the natural Product than 
from the Labour and Induſtry that Men have 
employed in their Cultivation z which will 
very plainly appear by conſidering the Dif- 
ference between that in England and that in 
the Weſi-Indies : If allo over and above the 
natural Product of a cultivared Soil, Corn till 
adds a further Value to the Land, that the 


Value of the Land producing Corn ſurmounts 


the Value of a natural Product from another 
cultivated Soil, as much as that doth the Pro- 
duct of waſte and barren Soil, it follows that 
there ought to be another Property in the Corn 
diſtinct from that of the Land, in as much 
as there is a Labour in the acquiring and 
ſowing the Corn diſtinct from the Labour 
whereby the Land was at firſt occupied. and 


gotten; alſo there is a diſtinct Charge in 


ſowing the Corn from the Money whereby 
the Land was purchaſed; from whence the 
Law in following Nature doth erect a diſtin 


— in che Corn different from the 
il. 1 | 


 TrinDLy, There is 4 Pro in the 
Corn diſtinct from the Soil before the Corn 
is committed to the Earth, and that Pro- 


R perty 
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perty is not loſt by ſowing it in a Man's own 
Soil: For I cannot loſe the Property of 
what is my own by putting it in a Place 
which is my own alſo; but if I fow my 
Corn in another Man's Soil, it ceaſes to be 
mine, in as much as I ſet it in the Place of 
the natural Product of his Soil, and there- 

fore it muſt belong to the Owner as the na- 
tural Product of the Soil did; and were it 
otherwiſe, Men would break in upon other 
Peoples Grounds and ſow them, and keep 
Men out from the Diſpoſal of their own 


85 Eſtates, and thereby they would raiſe a Pro- 


perty to themſelves from another's Eſtate, 
and put the Owner to the Trouble of con- 
troverting it; becauſe a Man expects a year- 
ly Retura of the Corn which he. ſows, it is 
reckoned Part of his perſonal Eftate as the 
Corn itſelf was before it was fown. But 
otherwiſe of Timber Trecs planted, for they 
muſt. be ſuppoſed to be annexed to the Soil, 
fnce they were planted with the Proſpe& 
that they could not come to be of Uſe till 
many Generations afterwards. 


Ir Tenant for Life ſows the Land and dies, 
his Executors ſhall have the Corn, and they 
may take it from off the Ground of him in 
Remainder, and if Treſpaſs be brought 
there is good Evidence to diſcharge the 
Defendant Not guilty. 


So. it is if Tenant at Will fows the Land, 
and the Leſſor determines his Will. 
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Bor if Tenait at Will detetmine the Will 
by any Act of his own, he'Thall not have 


the Corn ſown; for when he determines his 


Will, the Itttereſt i is in another, and there- 
fore he can no more reap the Increaſe of his 
Corn, than if he had ſowed in another Man's 


Ground, the Corn growing in the mean 


'Time hindering the Owner from all natural | 
Increaſe, and therefore to determine the Will Rol. Abr. 727. 


is to relinquiſh the Corn, for to leave the 
Land is to leave the Profits of it. 


o ir Feme Copyholder have Land * du- Ibid. 726. 
ramte viduitate and marry, the Huſband ſhall èww. Elis. 460. 
not have the Corn, but the Lord; becauſe ſhe Moor 394. 


has determined the Eſtate by her own Will. 


Bur if the Eſtate be determined by a com- 2 Inft. 81. 
pulſory, and not by a voluntary Act, there 1 
the Property of the Corn doth not alter and Goutar 189. 
to him that hath Intereſt in the Land, 
or the Law is, and ought to be, ſo tender 
af every Man's Property, that he ſhall not 
be reckoned to part with it without a plain 
voluntaty Act of his own Will, and con- 
ſequentiy the Perſon who had the Property 
in the Corn ſhall not be ſuppoſed to quit it 


; unleſs he doth ſome voluntary Act whereby 
he derermines his own Eſtate in the Lands, 


and thereby parts with them. 
Thitinfote if a Leaſe be made to Baron ; co. 116. 


Goldſ. 190. 
Moor 394. 


Rol. Abs 726, 


guru bet Widowhoot. HP” >. 
R 2 divorced 


' x Co. 116. 
DES 


5 Co. 116, 
Gouldſ. 189. 
Rol. Abr. 726. 


The Law of Evidence. 


divorced + Cauſa Precontrat?, yet ſhall the 
Baron have the Corn ſown, hecouſe the Mar- 
riage determines by Compulſion. | 


So if Tenant at Will be autlaned; this 
determines the Will, becauſe he hath forfeit- 


ed all Contracts; but this being by Com- 
pulſion, the Property of the Corn doth not 


go to the Leſſor, but to the ms $0 whom 
all his Chattels are forfeited. | 


Bur if a Leaſe were A til the Te- 
nant did Waſte, and the Tenant doth Waſte, 
he ſhall not afterwards have the Corn ſown, 
for here he determines his Leaſe by a volun- 


tary Act of his own. 


5 Co. 116. 


Gouldſ. 189. 
Cro, El. 469. 
Rol. Ahr. 726. 


Gouldſ. 189. 
Rol. Abr. 727. 


Ir a Man makes a * at Will, and the 


Leſſor be outlawed, whereby the Will is 


determined, yet ſhall the Leſſee have the 
Corn ſown, and not the King; for here was 


no Act of the Leſſee to determine the Will, 


or to alter the Property, 


IF Tenant for Life, or at Will, forfeir or 
break a Condition, they ſhall not have the 
Corn ſown, for this is a voluntary Act with- 
in their own Power. 


| Bur if a Woman who bath an Eſtate du- 


ring Viduity makes a Leaſe for Years, and 
the Leſſee ſows the Land, and then the Wo- 
man- marries, yet ſhall the Leſſee . have the 


Corn, for the Act of the Leſſor, after the 


+ By Reaſon of @ Preconiret, 


Leaſe 
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* Leaſe made, cannot alter the Property of the 

- Leſſee, for a Man's Property once lawfully 

| veited in him cannot be deveſted out of him 

A by the Act of another, 

8 5 | | 

= Ir ſeems alſo in Common Law, that if = Inſt. 30. 

j- Tenant in Dower die, her Executors ſhould 

t have the Corn, for the Statue of Merion, 20 H. 3. c. 2. 
n 


which gives the Power to deviſe it, was only 
made in Aﬀirmance of the Common Law. 


. Ir a Man dies leaving Iſſue a Daughter, his 

e, Wife being * privement enſeint of a Son, and 

I, the Daughter enters and ſows the Land, and 

= then a Son is born, ſhe ſhall have the Corn. 

N Ir the Huſband ſows the Land of his Wife, co. Lit. 552 
Ie and the Wife dies, he ſhall have the Profits. 

is | 5 

1e Two Joint Tenants, one of them dies, the 

as Corn ſown goes to the Survivor, and the 

ll. Moiety ſhall not go to the Executors of the 


Deceaſed; for they are ſuppoſed to carry on 
the Cultivation of the Soil by a Joint Stock, 


or and in all Joint Stocks, except Merchants, 
4 there is a Survivorſhip, 


Ir Huſband and Wife are Joint Tenants, 1 45, 
| and the Huſband ſows the Land and dies, But dune. 
u. the Corn ſhall go to the Executor of the Cs. Lit. 55. 
ad Huſband; for this Land is not cultivated 
0. by a Joint Stock, but is wholly the Corn of 
be the Huſband, which Property ſeems not to 
he be intirely loſt by committing it to their 
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Joint Poſſeſſion, no mote than if it had been 


ſawn in the Land of the Wife only. 


Ir a Woman ſeiſed in Fee or for Life 
ſows the Land, and- then takes a Huſband, 


and he dies before the Severance, the Wife 


ſhall have the Profits, and not the Executors 


of the Huſband; for the Corn committed 
to the Ground is a Chattel real, that is an- 
nexed and belonging to the F reehold, and 
not a Chattel perſonal annexed to and tranſ- 


ferred, and therefore without the Huſband's 
Diſpoſition of it during his Life, it belongs- 


to the Wife and not to the Huſband. 


Ix a Baron ſows the Land and dies before 


Severance, the Wife ſhall have the third Part 


of the Land ſo ſown for her Dower ; for 


if a Man hath all Corn Land, ſhe ſhall not 
ſtay for her Subſiſtence for a whole Year till 


the Corn be removed, and from hence it was 
doubted at Common Law, if the Widow 
ſowed the Land wherepf ſhe was endowed, 


whethcr her Executors or the Heir ſhould 


have the Corn flown. 


Ir a Man ſeiſed in Fee ſows Copyhold 

Lands and ſurrenders them to the Uſe at his 
Wite, and dies before the Severance, it ſeems. 
that the Wife ſhall have the Carn, and not 


the Executors of the Huſhand J for this is a 
Diſpoſition of the Corn, that being appufte- 


nant ta the Land, and ſince the Huſband 
hath e of it during bis Lif © Ih ans i 


not go to his Executors. 


Ir 
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Ir Tenant by Statute: Merchant ſows the n 5 
Ground, and after is ſatisfied by ſome caſual 7 


Profit, yet he ſhall have the Corn. 


Ir a Man ſows his Ground and dies be- = 132. 
fore Severance, the Corn goes to che Exe · 


cutors, and not to the Heir. 


Ir. A. ſeiſed in Fee or Land ſows it, = _=_ 2 _ 
then conveys to B. for Lite, the Remainder 
to C. for Life, and B. dies before the Corn 


is reaped, C. ſhall have it, and not the * 


cutors of B. for B. had not the Property 
this Corn from his own Charge and Induſtry, 
but merely by the Donation of A. the Corn 
appertaining to the Land that was given, 


and for the ſame Reaſon, and by Force of 


the ſame Donation that B. had his Corn, C. 
is to have it after the Death of B. 


Bur why doth the Corn paſs to the Donee Oje ion. 
as appertaining to the Soil, when the Pro- 
perty of the Soil alters; and yet ſhall not 
deſcend to the Heir as appertaining to the 
Soil, when the Property of the Soil remains 
in the firſt Owner ? 


Every Man's Donation being 2 moſt Anſwer, 
ſtrongly againſt himſelf ſhall paſs not only 
the Land itſelf, but the Chattels that belong 
to the Land; but no Chattels can deſcend 
to the Heir; they go to the Executor. Why 
this is accounted a Chattel we have ſhewn 
already, 4 
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A. ſeiſed in Fee ſows the Land and de- 
viſes it to B. for Life, Remainder to C. 


- B. ſhall have the Corn fown, and not the 


Executors of A. for B. the Deviſce, in rela- 
tion to the Chattels belonging to the Land, 
is put in the Place of the Executors by the 
Words of the Will; but if B. dies before 


Severance, C, ſhall have i it, 


e for Life, Remainder in Fee, 
Tenant for Life lets the Land for Years, 
Leſſee for Years is ouſted, and Tenant for 
Life diſſeiſed, and the Diſſeiſor lets the 


Land for Years, and the Leſſce of the Dil- 


ſeiſor ſows it, and the Tenant for Life dies, 
the Tenant for Years of the Diſſeiſor ſhall 
have that Crop ſown, and not the Remain- 
der. Man; for the Tenant for Years of the 
Diſſeiſor hath Right to the Profits that he 
hath ſown againſt any Perlon but him who 
had Right to the Land itſelf, and that was 
the Leſſee of Tenant for Life, and he ſhould 


recover againſt the Leſſee of the Diſſciſor all 


the Profits that he made of the Lands, and 
therefore the Remainder Man cannot recover 


any Part of it, for then the Lefiee of the 
Diſſeiſor ſhould be doubly charged. 


Ir A. ſeiſed in Fee ſows 1 105 gives 
it to B. for Life, Remainder to C. for Life, 
and they both die before Severance, it ſhall 
go to A. for when the Force of the Dona- 
tion ceaſes, the Property returns where i 


was. 


= 
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Ir Tenant for Life ſows any Grain or Rel. Abr. 728. 
Roots of annual Profit, they go to his Execu- * ** 35 
tors, and not to him in Remainder. “ Cauſe 


qua ſupra. 


Ir he plants Oak, they go to the Remain- 
der Man, * Cauſa qua ſupra. 


lr he increaſes the natural Product either 3 
by trenching or by ſowing of Hay-ſeed, this Rol Abr. 725 
ſhall go to him in Remainder, for his Exe- 


cutors have no Property in the natural Pro- 


duct, and Improvement is undiſtinguiſhable 


from the natural Product. 


Bor Hops reared on ancient Stocks ſhall Cro. Car. 575. 
go to the Executor of Tenant for Life, and 
not to the Remainder Man, for the Poles, 
the Hills and the Dung, whereby the Pro- 
duct is made, are the proper Chattels of 
Tenant for Life; otherwiſe of Garden Roots 
that cannot be taken up without digging the 
Soil of the Heit. Co. Lit. 55. 


' Wnoevex hath the Property of the Corn c., Lit. 46. 
may give it in Evidence on Not guilty, or Dyer 285. b. 
may maintain a Treſpaſs + Quare Clauſum 

fregit, tor to that Purpoſe the Soil is his, 


Uron Not guilty in Treſpaſs, the Defen- Bro. General 
dant cannot give à Licence in Evidence, for Ie 31. 
this ſuppoſes the Act to be done and juſti- 
fies its Lawfulneſs, and all ſuch Matters 


For the Reafen above, + Wherefore be broke bis Cloſe. 
| ought 
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Co. Lit. 283. 


De Law of Evidence. 
ought firſt to be exhibired t to the Court to 
Judge of. | 


* * 
1 = . 


So on Not guilty the Defendant cannot 
give in Evidence the Defect of Incloſures, 
for the ſame Reaſon. 


lx Treſpaſs on not guilty hoy . 
gives Evidence that he came into the Plain- 


tiff's Ground to glean; this ought to have 


been pleaded, for it confeſſes the Act of 


Treſpaſs, and juſtifies it as an Act lawful for 


him to do; and therefore it ought to be 
firſt exhibited to the Court to judge of, whe- 
ther it be lawful or not; but if it had been 
pleaded, it had been a ſufficient Juſtification, 
for by the Cuſtom of England the Poor are 
allowed to glean after the Harveſt, which 
Cuſtom ſeems to be built on a Part of the 
Jewiſb Law that allowed the Poor to glean, 
and made the Harveſt a general Time of 


Reoicing. 


In Treſpaſs on Not guilty the Defendant 


cannot give in Evidence that he came into 


the Plaintiff's Cloſe to take his own Horſe, 


but this ought to have been pleaded ; and on 


ſuch a Plea that the Defendant came to take 
his own Horſe, the Evidence was that the 
Plaintiff, as Lady of the Manor, took the 
Defendant's Horſe as an Eſtray, and the 
Defendant took him away after he had been 


cry'd and marked, without paying for his 


Meat; and it was ruled that this taking was 
well enough, and the Plaintiff has an Action 


on the Caſe for his Meat ; for the Property 


of 


8K r 
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of the Horſe is ſtill in the Defendant till the 
Year and Day are paſt, and when a Man 
hath Property, it is lawful for him to 
take it; for the very Action of e 
is Right to poſſeſs and uſe the Thing whic 


- he claims. 


In Treſpaſs the Defendant cannot give in 


Evidence a Right to a Way, but he ought 


to have pleaded it, and if after pleading he 
ſhews in Evidence a Right to the Way, b 
Grant over the Plaintiff's Ground from ſuc 
a Place to fuch a Place, though the Defen- 
dant afterwards purchaſes more Ground, 
whereby he makes a further Uſe of the Way, 
yet it is well enough and within the Grant 
for if I go but between the ſame Towns 1 
may afterwards paſs whereſoever I pleaſe. 


211 


In Treſpaſs all the Defendants muſt be Co. Lit. 57. 


Principals, for no Man can, by commanding 
a Treſpaſs, give any Man Authority to do it, 
therefore no Man is guily but he that acts in 
it, and any other Perſon is not guilty at all; 
but in Felony the very commanding it is un- 
lawful, for whoever is at the Act is a remote 
Cauſe of the Felony; and ſo ought to be pu- 
niſned where the Act requires an Example 
in Terrorem; for formerly the very Intent of 
Murder was Murder, and ſo the Party was 
puniſhed as a Murderer: Aſter that altered, 


becauſe it was not thought reaſonable that the 


Party ſhould be puniſhed unleſs the Act fol- 
lowed, and from thence came the Notion-of® 


Principal and Acceſſary; but in Treaſon the 
| Intent 


252 


Sid. 239. 


The Law of Evidence. 


Intent is {till Treaſon, and therefore they are 
all Principals; and in Treſpaſs, the Intent to 


_ treſpaſs war ever reckoned a Treſpaſs, and 
therefore there are no Acceſſaries. 


In Treſpaſs for the Meſne Profits after the 
Recovery in Ejectment, the Detendant can- 


not inſiſt upon any Title that was over-ruled 


on the Trial in Ejectment, for once ſettling 
the Title ſhall be concluſive to the ſame 
Parties ever after, to avoid the Trouble and 
Charge in Contention; but if the Defendant 
makes a new Title, he ought to be heard, 
for the Defendant ought not ro pay any Mo- 
ney in his own Wrong where he hath a 
T itle. | 7 of + 5 00 413 

Taxsp ass of Aſſault and Wounding, the 
Defendant pleads Non cul. as to the Vi et 
Armis, and as to the Aſſault he makes juſti- 


fication of molliter manum impoſuit ; the 


Juſtification ſhall be firſt tried, and then the 
Vi et Armis; tor poſſibly the uſing of Force 
may be in his own Defence, and therefore 
juſt and lawful, and ſuch a Force as the 
Law doth not oblige him to defend, and 


therefore that ought to appear firſt on the 
Juſtification; but if the Iſſue of Non cul. had 


been to the Wounding, then the Plea might 
have been firſt tried, becauſe he doth not 


pretend to juſtify the Act, and ſo it might 


very properly be tried firſt whether it were 
6 577 ce 1 TY 
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Ix Aſſault and Battery the Defendant mi. 
bers to plead that it was his own Aſſault, 
and cannot give it in Evidence on the gene- 
ral Iſſue: If the Defendant pleads that it was 
his own Aſſault, and proves, that the Plain- 
tiff bent his Fiſt at him, or that he laid his 
Hand to his Sword, this is Proof of an Aſ- 
ſault; for where any Man ſhews Signs of 
Violence, it is a ſufficient Provocation to reſiſt 


in his oN Defence, and the Defendant need 


not ſtay till a Blow is actually given, before 
he provides for his owu Defence, for then 
it may be two bore to make any Reſiſt- 
ance, de 0 1 


"Bon if a Man clinches his F iſt, or We 2 Keb. 5451 
Hands upon his Sword, with this Declara- 
tion, That were. it not Afſizes Time he would 
tell the Plaintiff more of his Mind; this is 
no Aſſault, becauſe he declares his Intent 
not to aſſault, and then his clenching his 
Fiſt and laying his Hand upon his Sword, 
cannot be reckoned any Signs of a Deſign 
of Violence, but only of Paſſion; for his 
bare Actions are not to be taken as Signs of 
his Mind, when he hath in Words expreſſed 
himſelf to the . 


Ir a Man punch another with his Elbow Ibid, - 
in earneſt Diſcourſe, this is no Aſſault, for 
it is no Sign of Violence intended, or of any 
Hurt, and therefore does not call for De- , 
fence, nor is it neceſſary that it ſhould be | 
ae by a Reſiſtance. 1 
N 
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2 Keb. 4 ; 


7 Jac, Cc, 5. 


Clayt. 54. 
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I en Action for falſo Tmpriſonment on 
Not guilty, the Defendant gives in Evidence 
that he t66k the Plaimiff by virtue of 3 


Warrant from a Juſtice of Peace; and this 


is within the Statute'of 7 Zac. c. g. though 
the Defetidant be no Officer, fot it ſays, any 
othety that do any Thing by virtue of the 


5 Command of the Juſtice of Peace. 


Tr For Defendant be no Officer, he i is not 
dound 10 execute his Warrant, becauſe the 
Juftices have no Power to compel an Execu- 
tion but on their own Offietefs, who are put 
in and liable to execute the Buſineſs of Juſ- 


tice; but the Defendant may juſtify the do- 


ing the Thing which the Juſtice hath Com. 
mimon to, 48 4 Servant to the Juſtice of 


Peace, for the Juſtice may execute his War- 


rants by his on Servants if he pleaſes ; ſo 4 


Conſtable is not compellable to execute a 
Warrant out of his own Liberty, becauſe 


he is only appointed by the Law as an Of- 


ficer to keep the Peace within that Dictinct 
only, but he may execute any Warrant 


where the Juſtice hath Freya as any 


private Man may do. 


Ix Treſpaſs the Defendant muſt juſtifyſby 
Reaſon of a Preſeription, but eannot give it 
in Evidence on Not guilty : If the Defendant 
juſtify by «Preſcription to tether * Eęuos & 


| Boves, he e may give in Evidence the Tethering 


of Mates and Cows, for the Femmine Gendet 


are within the Words of the Preſcription. 
* Horſes and Oxen. 


Is 


I | o 
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7 A Treſpaſs upon Not guilty the Defend. Loon. got. 
ant may give in Evidence, that the Right Rol. Rep. 682. 


of Freehold was in J. S. and he entered by 


his Commandment ; for if the Defendant en- 


ters: by the Command of J. S. it is the ſame 

as if J. F. had entered, and conſequently, 
if 7.8. hath the Right, the Eſtate is veſted 
in him by the Entry, and conſequently, the 
Defendant is no Treſpaſſer on the Plaintiff, 
and by ſuch Evidence as this he plainly fal- 
lines the Declaration of the Plaintiff, for he 
proves that he did not break his Cloſe as the 
Declaration ſets forth ; *cis therefore ber 
for the _— Iſſue. 


Trzrs is a great Difference between 
Torts and Contracts. When the Action is 
upon a Tort, one may be found guilty and 
the veſt acquitted z and when the Action is 
brought upon a Contract, all or none muſt 
be found Debtors ; fot every Treſpaſs is of 
it's own Nature joint and ſeveral, for I may 
charge the Defendants under this Relation, 
as they aided and aſſiſted one another, or as 
each by his own proper Force committed the 
Injury, ſo that every Treſpaſs is in the very 
Allegation feyeral as well as joint, for it 
ſuppoſes a Man to have uſed his own proper 
Force as well as to have aſſiſted his Com- 
nion; and if a Man be found guilty of one 

art of the Charge, but not of the other, 
yer the Injury ought to be redrefied ; but a 
Contract may be joint only and not ſeveral, 
and when a Man deelares of a joint Contract, 


and 
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and proves a ſeveral one, he doth not prove 


the ſame Contract that he hath gd i in 
his Declaration. 


Beadl,r8. pl. a. lx an Action on the Caſe brought n 
2 > an Inn-keeper for ſuffering the Goods of the 
Ander, 9. Plaintiff his Gueſt to be taken out of his 
| . 3. Houſe, and upon Not guilty pleaded, the 
Defendant may give in Evidence that he told 
the Plaintiff that his Houſe was full, and 
that he could not lodge him, and that not- 
withſtanding the Plaintiff went in and lodged 
in his Houſe; for this Evidence falſiſies the 
Declaration, for it proves that there was no 
Injury done to the Plaintiff as Gueſt to the 

. Defendant, 


T hirdly, The Iſſue of doe guy in Toure) 


Ow this Iſſue tuo - Things are to be 


proved; 


Fim. The Property. 


; 


Secondly, The Converſion, 


Rel. Abr. 6, P sr, The Trover, that is the Finding 
that the Goods came to the Plaintiff's Hands, 
and were i in his Poſſeſſion. N | 


This, Ix Trover againſt Huſbard and Wife, the 
pProving of the Goods in the Poſſeſſion of the 
Wife is ſufficient, for their Property. is but 
one, and the Poſſeſſion of the Wife is _ 

* of the Huſband alſo. 1 
9 F 


R A 4 owe. ds. ac. —_ Sn. e £4 


ding 


inds, 


, the 
f the 
but 
the 


I 
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Ir Goods be delivered by the Owner to 2 Bulſt. 315 
A. to keep, and he converts them to his 313. 
own Uie, this is ſuficient Evidence of a 


Trover, to: though he comes by the Poſſeſ- 


ſion never {0 lawfully, yet if he converts 
another Man's Property, the Omer "_ be 
recirefled. 


So if Goods be pawned, and the Owner © = Jac, 244, 
tender the Money, and the Bailee refuſes to . 
dehver them, this is Evidence of a Trover, = — 1 — 
for when ay Man has a naked Foſſeſſion Baia. . 
without a Right of converting thoſe (gegs Ney 137s 
the Party may bring Trover, for the Words 
of the Declaration are, d manus & Poſſeſ- 
fionem per Inventionem devenerunt; fo that 
coming to his Poſſeſſion is the mar erial Part 
05 the Charge, and if the Plaintiff proves 
that they came to his Poſſeſſion any other 
Way, it ſuffices ; for it is not enough for the 
Defendant to ſay, that he had the Goods, 
though not per inventionem, no more than 
2 that a Bond is his Deed, and deny the 

Ae. | 


Secondly, Converſion. 


Ir a3 Man requeſt his Goods, and the WE moth os 37. 
ſon who has the Poſſeſſion denies to deliver 284 7. 


2 Bulſt. 
them, this is good Evidence of a Conver- Cro.El, * | 
fion ; for to what End ſhould a Man deny — 3 _— 

Vent. 401. 


Hob, 187. Rol. Rep. 59, 50. Huer, 20, W 


* That they came to the Defendant's Hands and Poſſe by finding. 
SS me 


258 
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me my own, if he himſelf did not make uſe 


of it; ſo that upon ſuch Evidence as this, 
it is to be preſumed that the Defendant hath 


converted them to his own Ule. 


Rol, Abr, Fo 
Oouldſb. 152. 
Moor 460. 


10 Eo. 86. 57. 
2 Sid. 127. 
Cro, El. 495. 
2 Bulſt. 314. 
Vent. 401. | 
Hob. 187. 
Hut. 10. 


Cro, Car. 262. 


Lev. 173. 


Danv. Abr. 21. 


Mod. 244. 

2 Med. 245. 
Mod. 2. 
Mod. 426. 

6 Mod. 212, 
2 Show, 161, 

379% 


Rolls makes a Diſtinction where Grounds 
came to the Defendant's Poſſeſſion by his 
own Act, and where by the Bailment of the 
Plaintiff; and that in the firſt Caſe a Requeſt 
and Denial is a Converſion, but not in the 
laſt Caſe ; but this does not ſeem to be Law; 
for in both Caſes the Requeſt and Denial is 
no Converſion, but only Evidence of a Con. 
verſion, 


Bur though the Requeſt and Denial be 


Evidence to a Jury of a Converſion, yet it is 
no Converſion; for the Jury are Judges of 
probable and improbable, and they, on the 
Circumſtances mentioned, may think it ra- 
ther probable that there was a Converſion 
than otherwiſe ; but if the Jury refer theſe 
Circumſtances to the Court, the Court can- 
not adjudge that there is a Converſion, for 
the Court are not Judges of the Probability 
of a Fact, but of the Law; and there are 
not thoſe Circumſtances that do neceſſarily 
amount to a Converſion, though they are 


. ſuch Circumſtances as would make a reaſon- 


able Man believe that there was a Conver- 


ſion for the bare denying of the Thing with 


out ufing of it, is not in Law a Converſion of 


it to my Uſe; for a Denial ex vi termini 


doth not amount to an Uſing of the Thins 
* as - 


The Law of Evidence. 259 
demanded, it only makes a Pteſuingtionn of 
F 2 that I. have uſed it. 25 vial 
Ir Trover be for bare Money, and a Re- 2 Bald. 314, 
queſt and Denial be proved, this is ſo ſtrongg 23% 
a eee of the Converſion, that no- 
5 be proved to the contrary; for the 
Preſumption muſt ſtand till the Contrary be 
proved, and the Contrary to this Preſump- 
tion can never be proved, for all Money 
being exactly alike, that the individual Mo- 


ney found was not converted can never be 
proved. | 


Bur if Trover be for Money in a Bag, 16ia; 
though the Defendant doth deny.to deliver 
it, yet he may prove that there was no Con- 
verſion, for if he lays the individual Money 
ſealed in the Bag in the Place where he 
rſt had it, and hath Witneſſes of it's Con- 
tinuance there without Removal, this is no 5 
Converſion, and ſuch Evidence will de- 
ſtroy the Preſumption that aroſe from his 
Denial. KD 


So if the Owner requeſts a Man to deliver . Rel. abr, 310, 
a Beam-of Timber, or a Sow of Lead lying 
in his Land, and be denies to do it, this 1s 
prima facie an Evidence of Converſion, tho? 
lefs ſtrong, becauſe the Defendant in this 
Caſe could not deliver it without Trouble 
and Charge to himſelf, and that might be 
the Reaſon of his Denial, and not becauſe he 
had applied it to his own Uſe; and in this 
Caſc if the "ANG? that the Beam 
2 or 
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or: Sow is there ſtill, after his Denial, this 


plainly diſproves his Converſion. 
Wuxux the Defendant: hath a general Pro- 


5 pony, he may give it in Evidence on the 


General Iſtue, for the Genoral Iſſue is put- 
mug the Plaintiff to the Proof of the Fact 


Laich in the Declaration, Part of which is that 


u hach the Property of the Thing in De- 


Rol. Abr. 5. 


i Nol. A 6. 


mand, and the Nefendgnr converted it to his 
own Uſe; ſo that the Plaintiff muſt prove a 
Property in him, and the: Defendant | may 
prove a better Title in himſelf to falſiſy that 
Claim; and this is good Evidence on the 
General Iſſue, for it diſproves the Fatt laid in 
the Declargtion, forit proves that the Plaintiff 
had not the Property, and that the Deteng- 

m did not convert it, for no Man can be 
fad to convert that which was his own be⸗ 


dre; ſb that for the Defendant to make to 


himſelf a general Property, is proper on the 


whole Charge of the Declzration.: 
- Ir a Man take my Horſe and ride him, 


and r&-deliver him/tq-me again, I may have 


2. Action of Trover- againſt him notwithe 
nding the Re-delivery, for. he had him in 
his Poſſeſſion and did convert him tg. his 
Uſe, and his Re- deliwery is oply eee 
in Mitigation ok the Damage. 1 


tr I deliver Geods 00 f comman Siet 


10 doliver at ſuch a Place, and theſe Goods 


ve olan from the Cane this we 


Veriuon 


General Ine, becauſe it doth falſify the 


iS =. monk a : 98 
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verl "Yr in the Carrier en idee 

6f Prober and onvetfign: for th bande ; 
away due Goods c ever be 4 K Tonen {by p 
any” Manner of ſen ble Speaking) a PR 
fook of Goods to rhe po no 5 Uk. 


Bot in this Cafe at E an Action Aya brought 
on the Cuſtom of Exgland, that Carriers 
ſhould ſafely keep all = Goods that are de- 
livered to * . and this Evideace wil 


. Action. J in 


Enno g 206 21 | 55 * 1 5 
Pur King's Purveyor takes Beds hd 150 wis 
the King's Servants tö lie ifi therm ; 
this is no Converſion to His dw Uſe, but to 
the Ute! of the King, and therefore may be 
given in Evidence xo diſcharge the . . 
ant in an Action of Trover, eee 


Ir the Nature of the Thing be altered, this 38 £1,B „ 
is good Evidence of the Converſion; as if ber 576. 
Leather be taken and made into Shoesg but 
this is no good Evidence on the Writ of De- 
tinue, where the Demand of the Thing is in 


Species and where no Converſion is alledged; 


Oars were taken from the Owner and cu. 3. 
tatried to the Ml to make j into fart and 
before it was done the G 'Owner comes an o- 
hibits the N 10 f. | notwithſtanding Pro- 
cerds to gr this \ is a Converſion! In the 
Miller, py is 40 Al ctation of the Property 
kim in whoſe Poſſeſſion, it is, Eondfary 10 
Wi of the Owner:” 


83 A Manx 


: 
4.01 


| 5 Butt, 30g. 


* * 
8 WH 
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"A Man lends kis Horſe to a 1 petal Bir: 
ofe and the Defendant abuſes Hun, this is 
0 Evidence to maintain Trover, for though 
the Horſe be abuſed” in the Journey, this is 
not a Converſion to the Defendant s Uſe 
contrary to the Will of the Owner in the 


2 


8 44 his 10 I Peeing comalntain; 1 
Action on the Caſe, though not. a Trover ; 
for the Abuſe is not a Converſion to the De- 


fendant's Uſe, for the Abuſe ariſes by Neg- 


gence, which is no Uſe at all x and.the-Con- 
verſion is an Ule contrary to the Deſign of 
the Bailment, which is an Act of tbe De- 
fendant, and ſo they'0s cannot | be Evidence o one 
Of -QOtRer. 1 b noi e ar 1 


vir if a Manlend his Horſe-to goto ort. 
and he goes to Carliſle, this Evidence will 
maintain Trover, for this is an Act contraty 
to the expreſs Bailment, and conſequently is 
2 Converſion of the Plaintiff's Horſe in the 
- Defendant's Poſſeſſion to his own Ule. 


" Trxoven for an Horſe of 88822 Pounds 
* the Jury give but three Pounds Da- 
thinking the Plaintiff had his Horſe 
am a new action lies for damages for the 
Horſe, where Evidence may be giyen 
the firſt Verdict was only for the Caen, 
fa. not for the DOS for the Horle ; it- 
e 8 


RC 10 
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IN 3 by an Adminiſtrator where the 
eee der was in the Time of the Inteſtate, 
the Plaintiff muſt ſhew his Letters of Ad- 
miniſtration, for he muſt in this Caſe prove 
Poſſeſſion in the Inteſtate, and that he is his 
Repreſentative; but where the Converſion is 
after the Death of the Inteſtate, he need not 

ſhew them, for there he need do no more 
then prove the Poſſeſſion in himſelf, which 

is a good Proof of a Title prima facie a- 
gainſt all Perſons that cannot ſnew a better 
Right, and by being taken and converted 
out oſ his Poſſeſlon, he will maintain his 
Action. 


Ir an unjuſt Taking of any Goods be pro- 2 Sid. 2644 

ved, as the Taking my Hat off my Head, this 

is a good Proof of the Converſion, tho? there 

be no Proof of a Demand and Refuſal; for 
when I prove the Taking away of any Thing 
from me without my Leave or Allowance, 
the Perſon muſt be ſuppoſed to take it to 
his own Uſe, for it cannot be ſuppoſed to be 
taken for my Uſe, that is taken away from 
me without my Conſent, and conſequently 

this is a Proof of converting my FINE: wo 
his own Ute, Ws 


Ir a Man brings Treſpaſs and recovers, he E 
ean never afterwards maintain Trovet, but the 2 vent. 169. 
former Action is a good Plea in- Bat to the 
latter; but if a Man brings Treſpaſs, and 
Judgment be given againſt him, he may 


Mun Trover afterwards; for if the Tak- ; 
SE. „ 


— Mer 


Trial at Bar in 
the Common 
Pleas in Ireland 
before Ch. J. 


mould not begin 
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ing be tortious, he may maintain Treſpaſs as 
well as Trover; for where there is a very 
Wrong in the very Taking, this is, in the 
Underſtanding of the Law, a Taking with 
Force and Arms, and therefore, in ſuch Caſes 
as theſe, the Party may puniſh either the 
Taking or the Converſion of them, and con 
ſequently this Evidence will maintain both 
Actions, either Treſpaſs or Trover: But if 
a Man ſeizes the Goods by Right, but de- 
tains. them by Wrong, there he cannot bring 
Treſpaſs, which puniſhes the tortious Taking 
of any Thing; but he ought to bring Frover 
where the Gift of the Complaint is for Con- 
verſion : Now where two Actions are for che 
ſame Thing, one is a good Plea in Bar of 
another to avoid a needlefs Vexation; but 
where the two Actions lie for different Things, 
as it is in Treſpaſs and Trover, there the 
firſt cannot be pleaded in Bar of the laſt, for 
2 on the Treſpaſs I might prove the 

ak ing my Goods, but not tortiouſly, and 
ſo the Trelbals did not lie, but Trover only; 
and becauſe I bring an Action that is not 
proper, and I fail in that for that very Rea: 
| fon, becauſe it is not proper, it is not thence 
io be argved chat I ſhould fail on that Action 
which on all Hands is allowed to be proper; 
hut if I fail in an Action that is proper for 
me, it is then conſonant to Juſtice thät I 
another on the ſame Ground, 
for then from the Juſtice of the former De- 
termination it is e 0 be a l 

| Vexatign. 


15 
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1 Tonnen. t the plaistict vac © tel Pros Per Hole, | 
pertys no ſo in Treſpats; for in Trover you 
admit the Defendant to have Poſſeſſion, and 
therefore you muſt prove a better Right; 
but in Freſpaſs you have che Poſſeſſion, for 
it ſuppaſes a Violation of the Poſſrſſion, and 
this is en in Law e een Aug 


Secondly, of Not guilyin Criminal Marzrs 

Ir the Inditment be: of Felony at One » Hawk, P. c. 
Day, and the Evidence be of Felony at anos 435: 45% 5 
ther Day; yet the Jury may find generally x. HP. C. 361. 
againſt rhe Priſoner; for the Queſtion is hot 7 5 A Ir | 
when the Fact was done, but whether it rr 
was done or not; and the Jury, ſworn ; ing 5 
veritatem dicendam, muſt find the Fact; which, p St. Tri. 9. 
whenſoever it was _ deſerves the — Kal. 16. 1 


Fumſfiment. 


Bur 17 che Jury — a 0 Verdict H.H, p. o. 36: 
where the Felony is proved at another Day 2 1d. ... 
than that laid in Ms Inditmeat, there the : , 
Party may falſify ; for fo far as any Record 
is concluſivr and undeteriminate, fo far you 
may falſify,” for thereby you! do not fallify 
the Determinations of the — which in * 
Law ene to he lacret) * invoidable, 


Now: if a —ͤ— i dliedged at ſuch g 
Day and found to be done, it doth not follow 
that it was done at the Day; for if done at 
another Day, yet the Verdict and Determiha- 


| 
V . ſpeak the Truth | 


| 


tion 
\ ; | | o 


8 
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Salk. 288. 


4 H. H. P. c. 


180, 291. 
H. P. 


264. 


Determination of the Law, for what now 


The Low of Evidince, 
tion of the Law ought to be perfectly the 


ſame z ſo that the Time when the Felony 
was done is not determined and adjuſted, as 


to that the Reccord is concluſive z and ſo far 


a Man is at Liberty to make his Proofs, be- 
cauſe the right Owner thereby preſerves his 
own Property, and doth not invalidate the 


comes into Proof was before undetermined ; 
but if the Time when the Fact was commit- 
red were found by the Jury, all Parties are 
conclu and the Forfeiture muſt relate 
thither * | 

Ir the Indictment lays the Felony at one 
Place, and the Evidence proves the Fact 
done at another Place in the ſame County, 
this will maintain the Indictment; for all 


criminal Matters were antiently tried in their 


proper Leet, as all local Actions were in their 
County Courts, but tranſitory Actions, where 
Time or Place is not material to the Eſſence 


of the Contract or Injury, are wriable any 
: where. 3 


—— party had Goods where ha might 
be ſummoned, now all Commiſſions +Ojer et 


Terminer are made after the Policy of the old 
_ according to the ancient Juriſdiction 


of the Leet, and therefore cannot try any 


9 Thing where the Fact ariſes out of the Coun- 
ty, (vide tbe Book of Courts) but may try all 


Facts within the ſame County, for the Place 
# Tut:an imm Circumſtance... W 


1 To bear and determine, 


Ag 


the ſame, whether the Party gave Henbane 
aq: or 
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As Time and Place are immaterial Cir- * a 
cumſtances, ſo are alſo the Inſtruments where- » &. 67. b. 


i 1 1 2 laſt. 319 
with the Felony is committed, and therefore 1% 3'9 = 


Inſt, 50 
: Hawk. b. 


if the Indictment be for killing with a Dag- 
ger, and the Evidence prove a Killing with 
a Staff; fo if the Indictment be for kill- 
ing with one Sort of Poiſon, and the Evi- 


437. f. 37. 


dence proves a Killing with another, ſuch Evi. 


dence maintains the Indictment, becauſe the 
Proof of the Inſtrument where with the Fact 
is done, is not abſolutely neceſſary to the 
Proof of the Fact itſelf. 


Ox an Indictment for Murder, Self- 
defence ought to be given in Evidence, and 
ought not to be pleaded, becauſe nothing 
run juſtify a private Man's killing ano- 
ther. | 2 


Bor if a Man be indicted of Poiſoning, 
and the Proof be of Stabbing, this Evidence 


doth not maintain the Inditment, becauſe 
this is the Proof of a diſtin Fact, and di- 


ſtinct Sort of Death, for the Death that ariſes 


from outward Violence, cannot be intended 
the ſame with that which ariſes from an in- 
ward 3 - now the Death proved, 
and the Death alledged, muſt be by the ſame 


Inſtruments, whereby it may appear they are 


not proved different from what was alledged ; 


Facts alſo differ where the Actions differ, as 


2 Inſt. 319. 


2 H. H. . . 


185, 291. 
3 Inſt. 50, 


9, Co. 67. 
2 Hawk. P. C. 


437. f. 37. 


H. p. e. 265. 


the Act of adminiſtring Poiſon, and the Act 


of ſtabbing, are plainly diſtinẽt Actions in the 


Actor; but the Act of adminiſtring Poiſon is 


L 
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; ebe 100 
9 Co. 67. b. 


Salk, . 
Ks ITS Tek Preſentes & abettances, this maintains 
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or Arſenick ; ſo the AR of ſtriki 


flame, Whether with a Staff or wich al 
— and 1s theſe ate not dfſtinet Facts. 


is the 


- 


PERS. an | © fl Bat” 4 A. gave "oy mortal 
low, atrd that B. C. and by I, Preſentes 
tbbetrantes, and the Evidence Is that B. 
Fve the mortal Blow, atid that A. C. and D. 


dhe Indictment; for when all are. preſent, 

they ate all Murdere's as if they themſelves 

actually ſtrock, ſo all are reckoned to 

have ſtruck, and he that actually gave the 
Boy i is but the Inſtrument to the reſt. 


Wale or if two perſbds are inditted as Prin- 
wh ap and the Evidence proves one Accel- 
fry, he muſt be diſcharged upon the Indidt- 
ment, becauſe he is not proved to have done 
the Fact, which is the Crime laid in the, In- 
didrrient, but to haye abetted the doing, of 
it; and they caftie $6 be diſtinguiſhed when 
2 che Intent of the Marder was not allowed to 
be Murder, as it formerly had ng uolefs 
the Act a&uall fohowed ; for anciently, the 
Intent to murcker tate the Crime, as it doth 
this Day in TIF, where there Can be no 
A cceſſaries. 1 Ser 
VVV Woman 1 Raben gehe ber 
. Baſtard Child, formerly the Evider bt 
2H . „ 5. to have been Thar ſhe 120 aCually le: it, 
233, 289. Otherwiſe Murder was hot pol olitive pron: 95 
2 Bac. — for that tte Child is dead, 18 no, litive f 


Bar, Ooſerv. on ta K. 


** 5 2 t Haben ada. & 


dence 


— 


The Law of Evidence. 269 5 


dence that the Mother killed it; for in Mat- 

ters of Life they required ſuch Evidence of 

the Fact being commited, that the contrary - 
could not be ſuppoſed ;z now in this Caſe the 


Child might have been ſtill- born; but be- 


cauſe Mothers to cover their Shake uſed to 
kill their Baſtard Children, now by the 21 
Fac. 1. cap. 27. the very Endeavouring to 
conceal 'the Death of the Baſtard Child is 
Evidence of Murder, unleſs ſhe can contra. 
dict it by other Proof, and prove at leaſt by 
one Witneſs that the Child Was feill. born. i 


Ir a Man be indicted on the Starins of nes r. c. 77. 
Stabbing, 1 Fac. 1. cap. 8. and the Evidence f. h. c * 
is that the dead Perſon ſtruck firſt, whereby 2 
he is out of the Statute, yet this will main- pun 8,55 
tain” a general Indictment for Manſlaughter, W. opt" 
for this is an Indiftment at common "Law a. wg 
33 well as by the Statute; and though the e EIN 
Priforier proves himſelf out of the Statute, 5 Sl, $6, 15 


yet he is not out of the Charge of the In- - 56 
dictment. 


tn tf 


Bar, Obſery, an 
Ms l e. 


IxpierMEN of Murder, and it be proved I 67. b. 
that the Words aroſe upon a Provocation, 
here is Proof of the Fact without the Cig- +» 
cumſtances of Malice alledged in the Indict- 
ment, and ſo the Jury may find him guilty 
of M lughter, which is alledgod, ip: the 
Indictahent, without the A * of Ma- 
lice, whic — it Murder. 


FR 
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E. P. c. 266,  InpicTMENT of Murder * ex malitia præ. 
9 C0. 65. b. cegitata, and the Evidence is of killing with- 
Cre. Jac. 280. Out. Provocation, the Killing an Officer, or 
. 18, 19. 33. that the Party was committing an unlawful 
2 — 34. Act, and that Death enſued to Somebody 
Kel, 137, 129, upon that Action, if the Act was deliberate, 
230. and tended to the perſonal Hurt of any one, 
this is Proof of a Murder, for in theſe Caſes 

the Law implies the Circumſtance of Malice; 

this Implication of Law is for the Defence 

of its Officers and of Mankind; for all Ma- 

lice is a ſecret Quality of the Mind, and it 

is the Fact only appears and is able to be 

brought to Proof, and it is from the Circum- 

ſtance of Fact that a Man muſt collect the 

Offence of the Mind; now when a Man kills 

another, that is prima facie ſo ill-natured 
and bloody an Action, that it is preſumed to 
— Cr. Lau, be malicious, and therefore the Offender, to 
15 Sheriffor cover himſelf. from the Suppoſition that the 
— ©. Law has made in Tenderneſs to Mankind, 
Fi. Fe. Wc, be muſt ſhew ſome Provocation or ſome Acci- 
Sn an a dent in Excuſe of the Fact; and if he can- 
Jnliiment for NO thus mollify or excuſe the Action, the 
deer che wilt end Suppoſition of Law remains, and he ought 
Warradt. Fog. to be puniſhed with certain Death, 


Cr. Law. 311, | Fg 
_ Secondly, The ſecond Iflue is | Nullum fecit 
3 vaſtum. | 
e- on the general he of 1 Nel felt ache. 
+, EY b x. __ 155 | a 
| * Of Malice prepenſe, He committed us Waſte, | te 
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the Defendant cannot give in Evidence that 


the Houſes were repaired and the Waſte ſet 


right before the Action brought, for this con- 
feſſes the Waſte and avoids the Action, by 
ſhewing that it is not lawful for the Plaintiff 
to] bring his Action where the Injury is 
already redreſſed, and on the general Iſſue 
the Plaintiff denies any Cauſe of Action. 


So upon this Iſſue the Defendant cannot 1 H. 8. 1. b. 


give in Evidence a Licence to cut down 
Trees, for this is to confeſs and not to deny 


the doing of the Waſte. 


Bur the Defendant may give in Evidence ,, f. f 1 
that his Houſe was ruinous at the Time of Co, Lit. 283. a. 
the Leaſe made, that it fell by the Wind, or J 2 


by Tempeſt, becauſe this Deſtruction ariſes 
in the firſt Caſe by the Act of the Plaintiff, 
and in the laſt by the Act of God, and 
therefore it was no Waſte at all; and when 
the Defendant proves that there is no 
Waſte, he fallifies the Declaration, which is 
proper for the general Iſſue. 


So the Defendant may give in Evidence : K. 8. 1. 4. 
that the Houſe was burnt by Accident, for Co. Lit. 283. 


this alſo is no Waſte, becauſe it cannot be 
ſuppoſed within the Party's Power to pre- 
vent. 535 . 


Bur if the Defendant cut Timber and 12 H. 8. 1. a. 


lay it out in Repairs, he cannot give that in 
Evidence on the general Iſſue, but he ought 
to plead it ſpecially, for this Evidence con- 
teſſes and avoids the Declaration, and it ad- 

mirs 


DoR. Plac. 199. 
Co, Lit. 28 3. 
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Objection. 
12 H. 8. 1. 


The Law of Evidence. . 


mits the Fact of the Declaration, but brings 


thoſe Cireumſtances in, which ſhew: the 


Fact may be lawfully done, and theſe for 


the foregoing Reaſons ought to de offered 
to the Court, 


Bor it may be falg ar this Brriderivy fal- 
ſifies the Declaration, in as much as it proves 
that the Cutting of the Timber is not the 


Diſinheritance of the Leſſor, and ſo it may 


Anſwer, 


| be given in Evidence on the general Iſſue. 


Ir you Ame any Fact, you allow all the 
Conſequences of that Fact ; now when the 


Defendant's own Evidence does atteſt the 
| cutting of the Trees, he muſt allow the Con- 


uences of that Fact when it is to the Leſ- 
for's Difinheritance ; for on the {te nothing 
put the Truth of the Fact in the Declaration 
can be called in Queſtion; you cannot there- 
fore on this Iſſue allow the Truth of the Fact, 
and yet offer it to the Jury, and deny all the 


Conſequences of the Law, attending upon 


- the Fact, for that is improper for the Jury 


who are not Judges of the Law, and there- 


fore muſt be offered to the Court who are, 
and conſequently, notwithſtanding this Ob- 
FR Sught'v to de pleaded. | 


| Co. Lt. 407. 


nk. Cent. 


35. 


7. bird] 495 The urs Iſſue is, Nul tiel Tort, nal 
Del. 


Urox this Iſſue a Man cannot give a Re- 
1 5 in Evidence made after the Diſſeiſin 


committed, but! it gught £ to be pleaded, ** 
3 


n 


che Iſſue of Nyl tie! Tort nul Diſſeiſ 


where the Debt ariſes by A 


The Law 2 widens 


this Evidence ;adniits the Diſſeiſin, d at 
the ſame Time ſhews that it was not lawfol 
for the Plaintiff to bring his Action; and ſo 


it is. good Matter of Juſtification. 


But if the Releaſe had been belore the C Lit. 283, 


pikeihn, then it had been goag Evidence; 
as if a Man ſeiſed of a a Rent<charge releaſes ; 
the Rent and then demands it, and it is 


denied, this Releaſe is Evidence on 
n, be- 


cauſe now here is no Seiſin or Freehold of 
the Rent in Being, and therefore there could 
be no Diſſeiſn of it. | | 


Ir a Man brings Aſſige fir Cagtiit of Hob, 49. 


Eſtovers when the louſe is down to which 


the Eſtovets, belong, theDefendant : mayplead 


Nul Tort nul. Dsſeifin, and giye this Mat- 
ter in Evidence; for there is ho Wrong, nor 
any Diſſeiſin, if it become 327 5 ible, by the 
Party's own Fault, that the Eſt ſtovers Would 


be rendered 0 N. 


Iſſue of Nu, debet. 


 Wuexs the Debt ariſes by Specialty, it 
cannot be diſſolved but by Sp Specialty; but 


In Jen it may 


he diffolved by thewing any Act ae Pais 4 


Evidence; as if a Debts ariſes by parol Agree- 
ment, it may, be diflolved py Amen with- 


out any Writing conceraing it z for every 


Contract is OT. to have Continuance, - 
* unleſs 
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unleſs deſtroyed by a Contratt of as * I 
Nature. _ l 


: "5 & 
* b 28 
* « C25 : 


Tuts rue is twofold, eicher s per Lagen 


- or + per Patriam. * LEN 


Decret. Lib. 8. 
Tit. 34. 


Fus, * per Lem, tad: that is Cab. 
wager : This was firſt invented by the Clergy 


to purge themſelves from criminal Proſecu- 


tions, and was ſo m Rabaged by them as that 
it gave them a greater Freedom from Puniſh- 
ment than other People; but they till pre- 


tended: ) theſe two Fales, that if the Crime 


were manifeſt, they would not allow Purga- 
tion, and it it was required that the Compur- 
8 ators  chefoſelyes ld be honeſt From the 

lergy it catut det into Civil Proſecutions 


«Upon this Ground,” chat if a Man thought 


another of that fair Character that it was 5 
to trift "him © with Moffey without the So- 


| lemnities of a Deed, it was bur fft he ſhould 


truſt his Conſcience with the Payment of it, 
for there might have been ſach a ſecret Pay- 
-ment that the Debtor could not have proved; 


and upon this Foundation it was that a Man 


could not wage his Law againſt an Infant; 


for the Contract did not begin on that diſ- 


cretionary Truſt that it doth when made with 
a Mano: full Age ; the ſame Law alſo when 
a Man gives Money to another to pay me, 
I may charge ſ= my Receiver, and he 
ſhall never wa 

was never rade fn him by me who am the 
Plainciff in the Action. | 


1e © 25 Low, = + BytheCoury, © p 
* < N 


\ 
r 


Law, becauſe the Truſt 


” nu TT CY WRT EP ==Yy as. a 8 1 


The Low of Evident 


1 this Lo the 49 "wks to 
comply with the Gotbict Humour; ang 
whereas in their Trials they had 7 — v4 
upon a Deciſion by twelve, ſo al 
thought it proper to form this ſham Trial 
after the ſame Aer ee, and therefore nn 


alſo ane twelve Compurgators. | 


— Conformity to the Riiles of the Canon 
Law we have alſo ſeveral Caſe = 


©* vin if the Crime be manifeſt; it will 
admir of no Purgationz and q (hemlove on 
Debt for Rent on a Leaſe for Years, the 
Defendant ſhall not wage his Law, for the 


Reaſon on which the Action ariſes is from 


the taking the Profics of the Eſtate in Leaſe, 
which is | Ganifelt in the Neighbourhood, and 
therefore che Defendant cannot n as to 
the Payment of the Debr. In eats 


| SxconvLy, abothef Rule i: is, that wy Pur- 
tion muſt be made by honeſt Perſons, and 
en of unſpotted Reputation, which is 
Rule carried e further than t 
Canoniſts would carry their Rule in criminal 
Matters; for the Reputation of the Defen- 
dant might be blemiſhed in a criminal Pro- 
ſecution, but in Civil Actions to which our 
Law confined this Manner of Trial they re- 
got alſo a fair Reputation in the Defen- 
t, and therefore he was not admitted to 
Wage his Law, who was attaint or ouilawed 
in any Action that charged him with any 


Decxit or Injury; and therefore where a Man 
F 2 


"4. _ 
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mpleaded in an Action of Deceit or 
» Why 


Tn 
his Law.” 


Vavgh. xor, \ ln ad oh 1 90 Lee 
detauſe the Damages are uncertain; and a 
Man cannot make Oath of paying what he 
doth not Know to be due, and that he dught 


to pay It. 4. | ag 
Sch, Ni d pep Patviaw.. 


A 


Cre, Jac. 227, 


223. y Pro r Ingmar Nu debet is the ge- 
252 af Ae; but in Debt im Obligation 


775 . „ Fan, as i Thewn, i the general 
Al; iy caſe of k Bod; "the Pebe artfes on 


the Owing of it by 
Fore the — — ou cahhot dif 
own it in the many mary. thinfyon wotdd fall 
into this Abſurdity, that you would deny 
rhe Debt, yer not deny the - Deed which 
dens the Debt; now you'centior diſown'the 
ed whith - conifeflts the Debt under dir 
wn Hand and Seal, withour denying it to 
De Jour own Deed, which Aue bs —— of 
Fulium; und without difowning 
Gu cannot Giſbwn the Debe which arte 
the Deed oi. 


ä e em ee v, erde Tens 
the Demand ariſes Hot ' phe on the Ded, 


but on the Taking ef the Profits ih purſu-· 
anee 6f that Contract, for there is nd Debt 
89 17 & * * ee = 4s /Untd 


x, | * 4 


2 «iS. 


Defendant e Wage | 


Ivy a Man makes a Leafe for Years either 


*afd the Reaſder- of the Difference is 
ctality, and there. 


N. ee een WS ORD eee 


is ses ge. 


wr 9 A wt 


od 2 bk. £4 — RF " 


diſcharge himſelf ftom ſuch a Demand, but 


Toe Law of» Evidence; 


until the Day of Payment, and this doth not 
depend upon the Act af the Leſſee only, a2 


in the former Caſe the Debt depended up 
the mere A& and Acknowledgement of the 
Obligor, but alſo on the Act of the Leſſor in 


quitting the Premiſſes, ſo that the Denying re 


the- Contratt, by pleading Ne». ef Fafum, 


could not be a general Iſſue, becauſe not 


commenſurate with the Declaration; for it 
might be the Deed of the Leſſee, and yet no 
Debt might ariſe to the Leſſor, becauſe it is 


nat the Deed alone that is required to make 


a Debt in this Caſe; now ſince an Act in 
Pais as well as the Deed goes to the creating 
you deſtroy ehe Debt, and thereforgiſhew 
any Acti that infers, Impoſſibility ef the 
{e's talking the: Erofits is good Diſcharge gf 
. Am © 1 au 1 


* 


Bur though this Obligation is not merely 


founded on the Contract, but on the Takiag 
of the Profits alſo, yet — _ * may 
charge my Leſſee thou never take the 
Profits; and this is where I charge the: Leſſeg 
on his Conttact, and as a Taker of the Profits 
of my Eſtate and Freehold, and he cannot 


by ſhewing his o.w¹ Act or Laches in Excuſe, 
wich the Rules of Law will never allow as 
a Excuſe 3 and then in ſuch a Caſe he 
is of the Profits de Fure, though not 
de Fado; fo the Law looks upon him as 


my Tenant . and as taking the Profits of my 


Eltate, becauſe he cannot ſufficiently excuſe 
himſclf when I cha 


rge him with . 
1 3 Turkkr- 


— 


LM 


e 
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Ro!, Abr. 60 
z _ » 240, 
a Vent. 209. 
ay d. 15 
Co. Lit. 3 

5 Oo. 1. 21. 
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3. Tamsen if I ads a Leaſe we quit 


Poſſeſſion, though the Leſſee never enters, I 


may charge him in Debt for Rent; ſo if he 


enters and Vafſigns th the Premiſſes to another. 
Bor if my | Leſſee enters and. afigns the 
premiſſes, can never charge him with Waſte 
committed after Aſſignment; for though the 
Law Books own him as my Tenant de Jure 
on his own Contract, which by his own Act 
cannot be diffolved, yet this i is only to anſwer 
my Rent which by his Contract he had un» 
dertoole to levy and pay me out of the Pro- 


fits z but this Suppoſttion of Law ſhall not 
make him anſwer for the wrong 


ful Acts of 


another” to whom he had à legal 'Bower to 


aſſign it, and when the Penalty of the Words 


of the Statute is laid on the very Tenant, 


| for — — and Notions of the Law 


are framed to do every Body Right, ——_ 


ENCES! Man an Je 


Til un b — ed Evidence: bo 


all before is paid, and the Leſſee for Yeats 
Vas anciently reckoned in the Nature of a 


Receiver or Bailiff of the Frerhold, and 
therefore upon any ſuch Contracts he was 


— a Debtor to the F reeholder, 


the Profits of the Eſtate that in 
the Eye of the Law do belong to the Perſon 


vfom the: Lay makes Fenant of the Free- 


hold ; nd Body can be ſuppaſed to con- 
tinue another in the Poſſeſſion of the Eſtate, 
and to diſtharge him on the Receipt of the 


laſt Rent, if tie 1 not received what was 


. formerly 
IF 4 


ee ft ee ee K.. . 
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formerly due, no more than a Man would, 
ſtate Accounts with his Steward, and Aiſ- 


charge him on the Accounts of this Yeir be. 
fore he had received what was precedent z the Co. Lit. 373. 


b. 
very continuing in the ſame State, and a * me 


Man's behaving fo well as to aceount for the 3 Sid. 44. 
Money due this Year, is a Preſumption that 

he hath done the ſame Thing formerly, or 

elſe a Man would not now have ſuffered. it; 

but if this Acquittance be under Hand and 

Seal, then it may be pleaded, and it is ſuch 


Evidence as nothing can be proved to the 


contrary, for this is Evidence by Specialty, 
and any Deceit or Miſtake in former Payments 
is but Matter in Pais, and therefore not of 
as high a Nature as the Deed, and in giving 
Evidence every. Thing muſt be contradicted 
by a Matter of the. ſame — 4s. that Mod, 118. 
whereby it is proved. | 


' EVICTION, Ex lon, and any. Suſ 
ſion of Rent, is —* Evidence G 222 der bios 
debet, for that amounts to 3 and fal- . 194: 
lify in the Caſe of Complaint, for then there 
was no Pernancy of the Profits hereby I 
could become DetRor-to hin in Reverſion, 
and ſo the Act in Pais is diſcharged, which 
goes of Neceſſity to the Creating of this 


Debt, though others hare held 0 1 ö 
to be pleaded, 8 | | 


Ir che Leſſor enter into Part, the while Jure . 
Rent is ſuſpended, for the Leſſat cannot ap- Aal. A 5. 


portion it by a wrongful Act of his own z for 
if the Party himſelf by his own Wrong doth 
* himſelf from the Benefit of his own 

T4 entire 


\ 


Mod, 35, 138. 
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entire Contract, the Jury dught not to divide 
the Leſſee 


it in his Favour, for poſſibly 
would not have contracted fot one Part 


(without the other. 


1 2 Stranger vis the Leſee of Part of 
the Land, the Rent muſt be apportioned, for 
though | Part be taken uway, ſibee alſo ſome 
Part remains, there is a Part of the Confi- 
deration Money remaining due to the Leſſor, 
for otherwiſe the Act of the Law in the 


Stranger's Recovery . Go OY to the 


Leſſor. 


Ir-a Demiſe be loaded, 2 1 upon 
condition is good Evidence to maintain the 
Declaration, becauſe'a Leaſe upon Condition 
is 2 Leaſe which maintains the Truth of the 
Declaration, Quod cum J. S. dmifet. 


2 Rol. Abr. 677. in Debt for Rent upon 4 Leſs, and Nil 


be given in Evidence; for if the Leſſor doth 
keep Poſſeſſion agaitiſt the Lefſee chat he 
 canot enter, in as much as this Action ariſes, 


l. 21. debit pleaded, ne unques 6 de la Terre may 


not on the Contrat only, but on the Per- 
nancy of the Profits in purſuance of that 
Contract, there is no Reht due, and conſe - 
quently this-is an Evidence that there is na 


Debt at all, and therefore proves the Iſſue. 


| Rol, A fag, Bör if the Leſſer waves the Poſſeſſton, 
though the Leſſee never enters, yet an Action 
of Debt lies for the Rent; for though the 
Leſſre did not enter and take the Profits, yer 


fines ot have entered and have taken = 


them 
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chem, he cannot male Neun Fault "and 
Laches any Parr of hi Deſenee. 5 


a ee ag 1 is 


Bur on the Plea of Riens arrere, or Levy 2 Rol, Abs ren. 
by Diftreſs, Ne angue /tiſe de la Terre is no 
Evidence ; for when a Mah inſiſts that 
there is nothing behind of the Rent, or thay 
it is already levied by Diſtreſs, it © 
that he has the Poſſeſſion of that for which 
he has already paid the Rent, or for N 


the Rent is already levied.” 


Is L Debt for the Arent of an + Abbdund; «20, Abr. 683. 
upon Nil debrr, the Defendent may-give in ꝰ E. 7. 3.5. 
Evidence that there as no fuch 2 ay 
this; for if there were no ſach Account us 
this, there ebuld be nb Arrears of 5 it, then the 
Defendant owes nothing to the Plaintiff. '® 


Dur for Rent on A Leaſe, the Evidehos Hl AE; 2909,” 
e the Leaſe was, that the Plaintiff 
Je ed the Houſe to the Defendant at a Rent 
but no Time mentioned, und it was agreed 
at the fame Time that the Leſſee was not 
to leave it without half x Year's Warning; 
for when the Rent is paydble half-yearly, and 
the Leffbr permits him to*edntinue any Purt 
of the Half-year, 'it is ah Indication of his 
Wilt that he ſhould cominbe the whole /FRalfs 
year, and the like Law 'as to 4 Quarters 
Notice of the Rent pay able duke. 


When's Nlan neus Payment t. be fannfkes | 
the Declaration, which is proper upon the 
neral pſſue; Dur here he Mews a Releale, 


t donfeſſes and avoids cb Debt, he —_ 
the 


WA 
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the Contract and che Pernancy of the Pro- 
fits in purſuance of the Agreement, but in- 


00 on a . s In 


| Uron N Aer pleaded i ie was doubrful 
whether a Defendant might give in Evidence 


that his Leſſor. was bound by Covenant to 


repair the Houſes, and that hetexpended the 
Rent: in neceſſary-Reparations:; two Judges 


apy one held that this was a, good. Diſ- 


ge of the Tenant, becanſe it is very con- 


venient that the Law ſhould look upon this 


as a Payment, and not put the Leſſee to ſue 


his Covenant, for the Houſe might tumble 


Cre, El. 222. 


dan. or not tat that Inftant when e Iſſue 


down before the Tenant could have the Ef- 
fect of his Suit; but the Judges differed in 
this, whether the Recovery for Reparations 
eught to be pleaded, or might be given in 
Evidence, though the latter ſetms: plaialy 


to be the beſt Opinion. becaũſe as it is a 


Diſcharge ir amounts to Payment, and jo 
it is very good Evidence on” Ni: debet, 

if the Rent be paid it is no Debt; alſo, 11 it 
mult be pleaded, it is the Plea of a callateral 
Agreement in Satisfaction of the Debt, and 
then no ſuch Agreement can be proved, for 
though there was an Agreement that the 
Leſſor ſhould repair, yet there was no Agree- 
ment that the Leſſee ſhould expend þ his Rent 


on ſuch Reparations. 


Uron Nil debet, Payment is is good Evi- 
dence to diſcharge the Debt, for the Iſſue is 
in the preſent Tenſe, whether there be 2 


Was 


ik Em &. a2 AY to rc eu A 


doth not let him go at 


was taken, and _ ** Debt where 1.38 


. & 
paid; rs. J ffn: tf 


53! ; SI, * 


"wb 


But on Ni dier SNOWY 2 * ws 


given in Evidence; for though a Debt when 


it is releaſed is no more than when it. Was 
paid, yet when it is diſcharged by Releaſe 
under Hand and Seal, it muſt be pleaded 


and ſhewn to the Court, that it may appear 


to the Court to be diſchar 
Words and Solemnities that the Law re- 
quires to make a 


bal Contracts in fi 


Caſes are not-ſuffi- 


cient, becauſe they are Nuda Falle * | 


create no Obligation. 


ged with thoſe apt 
Contract, for ver- 


In an Action of Eſcape, and NM ter Mod. 116. 
pleaded, freſh Purſuit may be given in Evi-3 Keb. 305: 


dence, for 
falſifies the 


Proof of the freſh Purſuit he 
laration, for it is plain he 


1 + by his Per- 
the Declara- 


miſſion, and the very Giſt 
Ow Nil. debet, the Retainer of the ſame 


Sum by verbal Agreement was given in 
Evidence, and allowed to be good, for, 


* 


this amounts to a Payment, and when the 
Leaſe is by Deed, it cannot be Pen 


vithout Deed, 


ton is |} Ned permiſit le... Priſoner ire at 


Aso fince ſuch Expence i in 3 Gouldſh. 30 


14 a 


l That be fu fired. the B g= a 1 
Satis- 


muſt 96 pleaded Aas a Counter. agreement in Rol. Abr. 605 


— The Law of Evidence. 


Satisfaction of the Debt, if the Leaſe be by 
Deed, they muſt plead this Counter-agtee- 


ment e by Deed, on I uy . in — 8 


vv} *© 0 , 1779 TO N + ” 


fue. 
ABS 'F uber a 


Abc m ed, that ſince two 
8 Debdts oy be Aue in dd ſeverat Perſons 


2. c. 22. f. 13. 


made perpetual are not Saif n to each other without 
24. L 4. ms. Agreement, which” muſt be pleaded,” why 
rail ee Chou there be ary Recouper or Bilknce of 
2gainft the other, Dethands in tis Caſe? W 


and given in if 4 0377 21. 
Evidence or pleaded upon Notice. See Rayn, Read, « en this Clauſe of the Statvic, 


r quarts de Das i 14 n a; »! 
._ es the two Debts of equal Value 
are no Satisfaction to each off n. And the 
Reaſon is beciuſenorhing can in Proof 
bur the Tre of "the N Matter ledges?! 7% 


Warn W is alledged in the Decla- 
ration, you ſhall not . it with the 
Proaf of another to which no Man can come 

red; for if one Debt were to balance 
 anvther'in this Manger, all the Tranſactions 
during the Parties Lives muſt be run 
over in every Ain e Action, which would 
make Suits infinite; but it is not 
unreaſonable to balance Demands ariſing on 


the ſame Contract and in the ſame Action; 


For the Law, to -#veid Cireuity of RGion, 
confiders the hole Matter of the ſume De- 
mand, and doth not take it in Part ta break 


1 is not diſcba Led by the ſame Means is 4ax cntrafed, : 


wh, The' hs a bone to the General 


- 


ther Aon; and 


"The Law of Evidence. 


into ſeveral Actions, for that is contrary to 


the Office of a Judge, which is to determine 


and no to multiply Controverſies, and there- 
fore, if a Diſſeiſor 4 — Money in Repairs 
to — a Rent - charge Ming out of the 


Land, it ſhall be recovered in Damage, for 
the Law balances the Damages 
the whole Matter, and not on à parriat Con- 
ſideration of the Damage merely belonging 


in view df 


to the Diſſeiſin, for that would create ano- 


paid to the Leſſor. 


and ſo n this Cafe the La con- 
 fiders the Money ſens in POOR 
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Wnenz a Matter may be intended a. _ Hl a 


ferent Ways on the Allegation, ſo as to make Dao. Abr. & 10. 
pl. 10, 


or not make a Right in the Plaintiff, ſuch, Jones 277, 


Allegation is not good ; but if it is neceſſary232- 


that the Evidence ſhould ſettle the Doubt, . 233. 


there the Matter ſhall be intended for the 
Plaintiff, if found for him ; as if in Debt for 
Rent the Plaintiff ſets forth that H. was poſ- 
ſeſſed of Lands for ninety- nine Years, who 
demiſed the Premiſſes to the Defendant for 
twenty-one Years, and then 4. granted the 


Reverſion to the Plaintiff, and fo for Rent 
— Arrear he brought his Action; now this 


n the Allegation may be intended an in- 
quo or inefficacious Grant of the Rever- 


becauſe he has ſhewn no Attornment ; 


= er K the Defendant pleads Nil debet, if it 
be found for the Plaintiff, there what was 
before doubtful on the Words of the Decla- 
ration muſt be aſcertained; for if there was 
no effectual Grant proved, there could be no 
Debt to the Plaintiff; an effectual Grant muſt 
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The Law of Evidence. 
BY - be-ſuppoſed to be proved, otherwiſe there 
could he no · Debt — ſo the Ward Conce/- 
. ts that before ſtood} indifferent, muſt be in- 
- tended a Grant made effectua by i Attorn- 
ment, and not an ineffectual or ineſſicacious 
rant, for the Jury muſt not be intended to 
give a falſe Verdict, and ſuch Conſtryction 
can never be hade f U the Allegation as can- 
dot * made e the Verdict. 
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Several Matters contained in thee 

aten TAE 4 1 18 K. - 
__ Lo 

ACrepeance See under Bills of Ex- 


e throughout. 
fue, 


account. See N under Idue, 
20. Selvia ad diem under Aue, I» 3, 6. 


At of Gov. 
When Thin ring are become X-oble by the 


APE God, the Party is excuſed Pax. 184 


Adlon. See Plea, 2. 
8 to the Aion. See Records, 6 b 
Crit, . | 


Gift of the An, See Recozds, 6. 


COrit .x 


4 of Dat, See Vils of Exchange, 2. 
Profert under Deeds, 14, Non eft Fa. 
under yfſue, 4... Ni! Deber under Iſſue 

* u Law Wager, 3 5- Leale, 


Attan. 


Ae LAD LE. 

8 Caſe Aſumgſit. 

e ; 

Promiſe. See Bills of Exchange, 2. 
Coönſtrucion, & 1. Inkant, . 


Con 
traf chroughout Non ef fat. under Il- 


. 2. on Want, 
. Not 


Ga hal 5 2. aw 


1. How to 12 25 give Evidence in A 
Page 179, Ge. 


famphit 
2, A Promiſe to marry- Z. Within -three 


Months, a Promiſe after to marry her 
within Half a Year will diſcharge the firſt 
Promiſe, but not if the Promiſe had been 
td marry her in a Forthight * 190 
g 3 In an it in Deed the very Contract 

muſt be kr forth in the Declaration; but 


in Aung by Law, i the Plain tiff ſbews 


art of e N Helivered, or Pert of 


241 M 
oneylent, it is good 190, 191 
4. Roles as to mutual Tome * 194 
5. 1ſt, On mutual executory Promiſes each 
en a Remedy on the other for N rer. 


rmance 94 

6 2d. If chere ate no Words in a tomie 
that import, a. ongition, they are never 

i rped.tohditiotial * 194 
7. 3d. Bake the Defendant's Promiſe does 


. wiſe on che Conſideration of Yotne Act to 
' be done and performed, and not on the 


; ee t's Promiſe can rie 196. 


197 
E? Fra Nang in Low ant Pay ment, or 


may 


70.4 ® 


— — — bs and 


"the Act muſt. be firſt done 


and other Matter that excuſex Payinen! | 
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may be given in Evidence on Non Aſump- 


fit, but in an unn, in Deed it muſt be 


| plead aded Page 20g 
mme See Executoꝛ and Ad- 
miniſtratod. 
Affidavit. see See Afdavit under Court of 5 
| Cattery of 
agittment. * * guilty in Treſdaſs, un- 
Mie—1 7— 


Aienatfon. See Uerdict, 17, 18 
anſwer. See Anſwer under Court of 


Chancery. 

Anttent Denteſne, what 76, 77 
A} ppeal. 

Stat. H. 7. made 4 Inditment cotempo- 


raty with the Appeal 32 


Appoztionment. Sce Rent; 1, 
Aſſault and Battery. See under Trer. 


als throughout. 


pa 
Alignment. See Chole in Aﬀfon. Leaſe, 


Aſſumplit. See under gh 
Attaint. See Law Wager, 4. 
Attoznment. See Ejettment, 3. 


Attomnep, Solfcſtoz, Counſel. See Not 
uilly in Ejettment, under Iflue, 4. Pay- 
mens, bt 38. Ur t. 3 


averment. See Solvit ad diem, under Tſe. 5 


1. In Debt againſt the Executor he pleads the. 


Teſtator was taken in Execution by a Ca. 
U /a 


The ABL. B. 


ſa. the Jury find he was taken by an Alias 
capias; this ſhall be intended on the ſame 
Judgment without any Averment Page 


38, 39 


B. 


2Batliff. Sce Solvit, &c. under Iſſue. 7. 


CUrit, 2 


Baron and Feme, See Con, 3, 6, 7, 8, 
9, 14, 17. Non eft fa. under Jſſue, 1, 
10, 14. Not guilty in Ejeftment, 4. Not 
guilty in Trover, under Iſſue, 2. Trea- 
ſon— void, &c. 2, 4. Witneſs, 14, 


30, = 32, 33, 34. 
1. the Wife by her Contract cannot bind her 


Huſband 180 

2. The Act of the Wife contracting, if ſhe 
cohabits with her Huſband, is pre ſump- 
tive, to perſuade the Jury of the Contract 
of the Huſband, but not if the Wife was 
abſented from the Huſband 180, 181 
3. The uſual Employment of the Wife is 
good, but not concluſive Evidence, and 
that the Huſband has paid. her Debts is 
{ſtronger 181 
4. That the Things came to the Uſe of the 
Huſband or his Family, were neceſſary, or 
that he was abſent, is good Evidence of a 
Contract to bind the Huſband, but not 
concluſive Evidence 181 
5. If the Huſband forbid any one to truſt his 
Wife, and he after truſt her, he cannot 
charge the Huſband with this Contract 182 
6. If the Jury finds the Wife contracted for 


N eceſſa ies in the Abſence of the Il _—_ 
This 


The T AB L E. 


this is good Evidence to perſuade them the 
Huſband doth contract; but if this be found 
and offered to the Court, they cannot judge 
it the Huſband's Contract Page 182 


7. A Wife may do an Act relating to her 


own Eſtate, but cannot conſtitute an At- 
torney to do it 9 208 

Dower. See Con, 4, 8. Profert under 
Deed, 6, 7. Uerdict, 8. 


Tenant by Curteſy. See Profert under Dee, 8. 


Bill. See Bill under Court of Chancery. 
Diſmiſſion. See in what Caſes, in Depofitions, 
under Court of Chancery. 7. 


Bill of Revivoz 
A Deviſee cannot bring a Bill of Revivor, 64 


Bills of Exchange. 

1, The Nature of them 112, e. 
2, Acceptance makes the Correſpondent lia- 
ble in a ſpecial Action on the Caſe on the 
Cuſtom of Merchants, but not in an Ac- 
tion of Debt 110, 111 
3. Four Things are conſiderable in this Cuſ- 
tom; iſt, the Bill; 2d, the Acceptance; 
za, the Proteſt; 4th, the Indorſement 

| n 113 

4. A Proteſt is made before a publick No- 
tary, in caſe of Non · accceptance or Non- 
payment EP 116 
5. When a Bill is returned proteſted, the 
Drawer is obliged to return the Money 
and Damages 70 
6, If a Bill be not accepted by the Perſen 
drawn on, and a third Perſon accepts it, 

| U 2 the 
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the Zill muſt be proteſted for Non-accept- 
ance, and he that accepts it has made 
himſelf liable Page 117 
7. The Proteſt muſt be made and ſent over 
-in-due Time, or the Drawer will not be 
anſwerable 117 

|  Indorſement. 
He to whom a Bill is indorſed has a Remedy 
* the Drawer, Acceptor, and Indor. 
8 | 118 


Biſhops. See Solvit, Ge. under „ Iue, - 7. 

Bond. See Date, 4. Deeds cancelled under 

Deeds, 5, 7, 9, 10. Profert under 

Deeds, 14. Non eſt fat. under Tſſte, 

I, 2, 4, 7, 18, 20, 21, 52; 33, 24, 25, 26, 

Nil debet under Iſſue, 5.- Payment, 4. 
Witneſſes. 15. 

1. Obligation to deliver twenty Bales of 
Wooſ or twenty Pounds, on Non - pay ment 
the Obligee may ſue on either 188 

2. If a Mandeclares on a Bond made the firſt 

of Auguſt, and on the Profert it appears tobe 
dated Phe ſecond, on Demurrer the Court 

cannot adfud e them to be the ſame 214 

3. But if after ra of the Bond the Defen- 

dant pleads Non eſt fact. and the Jury finds 
it is his Deed, the Court will intend them 


the ſame | | 214 
| | Book. See Domezday. 
= -:* - Boundarles. + 
| What is proper pm of old Tenures or 


Pee e 8 7 
| Bridge, 
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'Baidge. See Witneſs, 18. 
Bye- Law. See CUitneſs, 25. 


Cancel See Deeds cancelled under Deeds. 
Capias. See Capias under AUrit. hs 


Carrier. See Not guilly in Treſpaſs under 


Iſſue, 23. Trover, &c. 2. 
Taſe. See under Aﬀton. 


Certainty. 
What Certainty is „„ 


ix, Choſe in Acton. 
Why it cannot be aſſigned or transferred over 
| „ 1 
Collateral; See Profert under Deeds, 3. 
Command. See Not guiliy in Treſpaſs un- 
| „ 
Commiſſion. See in what Caſes, e. 
Depeſitions under Court of Chancery. . 
1. He that takes out the Commiſſion to exa- 
mine Witneſſes, is to have the Carriage 
of it. | 4-1. #49 


Common. See {Uftnefs, ir. 
Common Recovery. Sce Recovery. 


Condition. See Conſtrufton,” &c. 1. 
Tom, 16. Deed, 6. Profert. under 
Deeds, 7. Entry, 6. Non eſt fact under 
Iſſue, 2. Solvit, Sc. under Iſſue, 2, 3. 
Nil debet under Jſſue, 7. Entry, &c. under 
Not guilty in Ejetment, under if UP, 2. 

Uz;z Conkel⸗- 
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| Confeſſion of the Party. 

1. The voluntary Confeſſion of the Party is 
the beſt Evidence Page 137 

2. The Examinations and Confeſſions of the 


Party ſubſcribed before a Juſtice of Peace 


is good, but does not amount to a Con- 
viction till he has pleaded Not guilty 137 
3. But in Treaſon ſuch Confeſſion muſt be 
proved by two Witneſſes, and is only Evi- 
dence againſt himſelf, not thoſe he has con- 


feſſed to be in the Treaſon 137, 138 


Conſent of the Parties. See Deeds can- 
celled under Deeds, 5. 
Conſideration. See Dath. 
Conſtable. See Warrant. 


Conſtrudtton of Moꝛds. 

1. Words in a Promiſe, Covenant or Agree- 
ment, that do not import a Condition, are 
never to be conſtrued conditional, unleſs 
ſuch an Implication were abſolutely neceſ- 


ſary, and the Party would be otherwiſe 


without Remedy ' 198 
2. When a Word in a Deed is capable of 


two Senſes, that Senſe is to be taken that 


makes moſt ſtrongly againſt the Grantor 
211 


Contracts. See Baron, &c. 1, 2, 3, 4, 5, 6. 
Aion on the Caſe under Action, 3. Pro- 

fert under Deeds, 1. Tot. 
1. A Contract founded on a Specialty cannot 
be diſſolved but by a Specialty 170, 176 
2. Difference between a verbal Contract and 
a Deed, that in the firſt the Individual 8 

| tra 


- 


IC 
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wa ſet forth 1 in the Declaration muſt be 
proved Page 184 
3. In executory Contracts each has a Remedy 
againſt the other for Non- performance 189 


Convition. See Conkeſſion, &c. 2. 


Copy. See Court Baron under Court 


Deed, 7, 10, 12. Execution, Exempli- 
fication, the 71le, Sc. under Not guilty in 
Ejeftment under Iſſue, 11. Regiſter, 1. 
| Seals, 1. Statutes, 3. Elegit under 


Crit. I. 
1, the Copy of a Record is Evidence 8 


2. The Copy of a Copy is no Evidence g 
3. The Copy of all other Records, but Acts 
of Parliament, are under Seal or not under 
Seal 13, 14 


4. A Copy under Seal is called an Exempli- 


fication 14, 15 
5. Copies not under Seal are two Sorts, ſworn 
Copies and Office Copies 22 
6. Mes Copies muſt be of the Records, and 
brought into Court in Parchment 22 
7. Where a Record is loſt, a Copy of it may 
be read without ſwearing it a true Copy 
22 
8. When an Office Copy may be given in 
Evidence without proving it actually exa- 
mined, and when not 22, 24 
9. A Copy of a Judgment, though it be in- 
dorſed to have been examined by the Clerk 
of the Treaſury, is not Evidence without 
Proof of its being examined 24 
10. Office Copies of Depoſitions are Evi- 
dence in Chancery, but not at Law, with- 
out Examination of the Rolls 25 
| U4 | 11. Co- 
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11, Copies of publick Matters, not of Re. 
cord, may be given in Evidence Page 47 
12. As of an Anſwer, but not of a voluntary 


Affidavit 56, 57 
13. A Copy of a Will remaining in the 
Chancery is good Evidence | 74 


Eopyhold. See Com, 2, 9. Of the Leaſe 
under No! guilty in Ejetzment, under J[ſue, 
8. The Tile, eee. under Not guilty in 
Ejettment, under Iſſue. 11. 

1. Copyhold Rolls mention a Surrender. to 

the Uſe of the Will of A. this without the 

Will is no Evidence of the Seiſin of 4. 77 


Eom. see Eftate fo2 Life, 1, 2. 

1. The Reaſons of the general Rule, that he 
who. has an uncertain Eſtate has a Title to 
the Corn on its Determination 243, 244 

2. If the Leſſor determine his Will, the Corn 
belongs to the Tenant at Will, but not 
if the Tenant does 246 

3. If a Feme Copy holder has Land durante 

Viduitate and marry, the Lord, not the 
Huſband, ſhall have the Corn 246 

4. Tenant in Dower dies, her Executor ſhall 

have the Corn, and the Statute of Merton, 

which gives Power to deviſe it, is only in 

Affirmance of the Common Law 248 

5. T-wa Jointenants, one of them dies, the 
* Corn goes to the Survivor 248 

6, But if the Huſband and Wife be — 
nants, and the Huſband dies, the Corn 
{hall go to his Executors 2248, 249 

7. But if a Woman ſows her Land and mar- 

ties, and the Huſband dies before Sever - 

. ance, the Wife hall have the N 249 5 


Conn. - 
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8. If Baron ſows the Land and dies, the 
Wife ſhall have the third Part of her 
Dower Page 249 

9. If a Man ſows Copyhold, and ſurrenders 
to the Uſe of his Wife, and dies before 
Severance, the Wife ſhall have the Corn 

249 

10. If a Man dies before Severance, the Cor 

goes to the Executor, and not to the Heir 
250 

A. ſows the Land and conveys it to B. 
. Life, Remainder to C. B. dies before 
it is reaped, C. ſhall have it, and not the 
Executor of B. If both die it ſhall return 


to A. | 260 
12. A. ſows the Land and 1 it to B. he 
ſhall have the Corn 251 


13. Whoever has the Property of the Corn 


may give it in Evidence, or maintain Treſ- 
paſs . 


14. A Leaſe to Baron and Feme during Co- 


verture, they are divorced Cauſa precon- 
traFus, the Baron ſhall have the Corn 
246, 247 
5. If Tenant at Will is outlawed, gow 
22 ſhall have the Corn 247 
16. If Tenant for Life, or at Will, forfeit 
or break a Condition, they ſhall not have 
the Corn 247 
17. A Woman who has an Eſtate during 
Viduity, makes a Leaſe and marries, the 
Leſſee ſhall have the Corn 247, 248 
18. If the Eſtate be determined by a Com- 
pulſory and not a voluntary Act, the Pro- 
Petey of the Corn does not alter 246 


Cozoner. 


, / 


The TABL E. 


Cozoner, See Examinations bekoze a 
ol Coztoner—CUrit, 3. 
Cozpoꝛation. See Acceptance, under Bills 
of. Exchange, 4. Witneſs, 22. | 
Covenant. See Afidavir, under Court of 
Chancery, 3. Deeds cancelle! under 
Deeds, 4. Non aſſumpſit under Iſſue. 1. 
County. See (Witneſs, 17, 18, 19. 
Court, County Court. See Perjury, 2. 


Court Baron 
The Rolls thereof, or the Copies of them, 
good Evidence Page 74 


Courts Spiritual. See in what Caſes, c. 

in Depaſitions under Court of Chancery, 
12. Perjury, 2. 

1. A Sentence in the Spiritual Court is good 

Evidence 67 

2. Of the Evidence of the Proceedings in the 
Spiritual Courts 70, 71 

3. How they gained their Juriſdiction in 

Cauſes Teſtamentary i; 4 


Court of Chancery, See Perjury, 1. 
Records, - "Bp 


The Evidence of the Proceedings in the Court of 
4 Chancery. 

Bill. The Bill is Evidence againſt the Com- 
plainant, and ſhall be ſuppoſed to be pre- 
ferred with his Privity, unleſs there are no 
Proceedings on it, for they muſt prove a 
Privity in the Complainant ' 49 

| | Decree 


. — 
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Court of Chancery. 
Decree, A Decree may be given in Evidence 
| Page 67 
Anſwer. See Copp 12. Mitnels, 53. 
1. An Anſwer is Evidence againſt the Defend- 
ant, bur then the Confeſſion muſt be all 
taken together 50 


2. The Anſwer of an Infant by his Guardian 


ſhall not be given in Evidence againſt the 
Infant on a Trial 30, 51 
3. When a Defendant admits a Fact, and in- 
fiſts on a diſtinft Fact by way of A void- 
ance, there he muſt prove the Matter of 
his Defence; but if it is one Fact it muſt 
be allowed, unleſs diſapproved 52, 53 
4. Anſwer may be given in Evidence on an 
Information of Perjury, without proving - 
the Defendant ſwore it, and the Identity 
otherwiſe evinced 53 
3. On an Information of Perjury nothing 
ſhall be aſſigned for Perjury in the firſt 
Anſwer, that is 3 in the ſecond 
Anſwer 


54 
6. Qu. whether Perjury will lie for what the 


Defendant ſwears on his Belief in his An- 
. 55 
7. An Anſwer is Evidence on producing the 

Bill, or ſwearing it has been ſearched for 

in the Office, and could not be found, and 

ſhall be intended to be ſworn 55 
8. The Difference between the Evidence of 


an Anſwer, and a voluntary Affidavit 55 
9. If there is one Witneſs only againſt a De- 


fendant's Anſwer, the Court will direct a 
Trial 132 


Affidavit 
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Court of Chancery. 

Aﬀedavic, See Anſwer under Court of 

— 8. Copy, 12. Dath, Per- 
ur p. 

1. —_ \ fidavit is Evidence againſt the Per- 
ſon, but then the Proceedings on. which 
the Afﬀidavit aroſe mult be gen Evi- 
dence to prove the Identity of the- Perſon 

Page 51 

2. A voluntary Aff davit muſt be proved to 
be fworn; if you prove it only ſigned, you 
can only give it in Evidence as a Note or 
Letter 56 

3. An Action of Covenant brought againſt 
two, the Affidavit of one was given in 


Evidence againſt both 5 56 
4. The voluntary Affidavit of a Stranger is 
no Evidence + Font S 7 
Depoſition. See Cox opp, 10. Gerdick, I 3. 

.  Witnefs, 29g. 
7. Depoſitions came over to us by the Civil 

Law 87. 58 
1. In what Rank they ſtand in Point of Cre- 

dibility p 58, 59 


3. Depofitions in perpetuam, &c. formerly 
were not publiſhed till after the Death of 
the Parties tt; 63 bs 


In what Caſes they may be read, in 55 wot. 
1. — 4 may be read when the Witneſſes are 


60 
2. On Affidavit,of "their being ſought, and 
not to to be found 60 


3. On Proof of Witneſſes being ſubpaena'd, | 
and falling fick on the Way 60, 61 


4 | 4. De- 
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Court of Chancery. 
4. Depoſitions taken thirty Years before, che 


© Witeſies being dead, were allowed to be 
read in Chancery, though the Parties were 
not the ſame, in as much as the Cauſe re- 
lated to the ſame Land, and the Tenants 
were Parties to it Page 61 


5. They cannot be given in Evidence againſt 


one not Party to the Suit 61 
6 Depoſitions taken before the Anſwer be 
put in, cannot be read unleſs the Defend- 
ant be in Contempt 62 


7. Where the Bill is diſmiſſed, becauſe the 


Matter is not proper for Equity, the De- 
poſitions may be read in a new Cauſe be- 
tween the ſame Parties, but not if the Bill 
is diſmiſſed for the Irregularity of the Com- 
plaint 62, 63 


?. In Croſs Cauſes an Agreement was proved 


in one Cauſe, and not mentioned in the 
Pleadings in the other; it was ſet forth in 
the Bill and not proved, and an Order was 
had before Publication that the ſame might 

be read in boch Cauſes 63 


9. Depoſitions de bene eſſe taken before An- 


ſwer, and the Defendant not in Contempt, 
though the Witneſs dies before Anſwer, 


cannot be read without Order 64 
10. Antient Depoſitions-may be read without 
Bill and Anſwer 64 


11. Depoſitions ſigned by the Commiſſioners 
are not Evidence in an Information of Per- 
jury, without Proof that the Party ſwore 
them 65 
12. Depoſitions taken in the Spiritual Court 
in a Cauſe relating to the Lands, can't be 

read | 66, 6 
Courteſy 


1 ———— — 
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| Courteſy. See under Baron, &c: 


- Crevit. 
The Nature of it Page 114, 115 


Cuſtom. Sce Bills of Exchange, 2, 3 
Not guilty in Treſpaſs, under Iſlue, 2 23. 


D. 


Date. See Bond, 2, 3. Non eſt fan. un- 


der Iſſue, 19. Entry, &c. under Not 
guilty in Ejeftment, under Ifſue, 5: , Leaſe, 
" I 

1. The Import of the Word 210, Sc. 
2. Whete the Date is only a Point of Com- 
123 and the Intereſt does not begin 
from thence, theſe Words, From the Date, 
rom thenceforth, are all one 210 

3. The Date is no material Part of the Deed, 
215, 216 
If a Man declare upon a Bond dared the 
E — of Auguſt, and the Jury find it 
dated the firſt, the Court cannot adjudge 
them to be the ſame; otherwiſe of Leaſes 
214 


Death. See Not le in Treſpaſs, under 


Iſſue, 22. | 

Debt. See 4fion of Debt, under ation. 
Dath. Payment, 6. Witneſs, 15, 16. 
1. Two Debts of equal Value in two ſeveral 
. Perſons are not Satisfaction to each other 
without Agreement, which mult be plead- 
ed, but Demand ariſing on the ſame Con- 
tract, and in the ſame Action, may be ba- 
lanced . 287, 288 

| eteit 
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| Deceit. see Law UUager. 


2. Contraft, 2. Date, 3. Feoffment 
1. Inrolment. Non eſt fac. under If 
ſue. Leaſe, 1. Pꝛeſumption, 3. 
1. A Deed conſiſts of three Things Pare - 
2. Firſt, of ſealing the Deed 78 
3. Secondly, of the Delivery | 79 
4. Thirdly, in every Contract there muſt be 
ſome Right transferred or Obligation cre- 
ated 79, 80 
5. By the Statute of Frauds a Deed is ne- 
ceſſary to paſs a Freehold or Term for 
Vears, and the Ceremony of Livery is not 
ſufficient 38, 86 
6. A Man may plead a Condition to deter- 
mire an Eſtate for Years without Deed 
1-6 
7. The Deed itſelf muſt hegivani in Evidence, 
and not the Copy, and be proved by one 
Witneſs at leaſt, unleſs it is an-ancient 
Deed, which may be read without Proof, 
if Poſſeſſion has gone with it, though the 
Witneſs be alive „ Ms Ms 
8. What is an old Deed 


94 
9. But the Deed is not required, but it is ſuf- 


ficient Evidence to prove the Import of it, 
and that it was in ſuch a Houſe that _ 
burnt 

10. A Copy of a Deed is good Evidence, x 
it be proved to be compared with the Ori- 
 ginal, where the Original is in the Defend- 
ant's Hands, and he will not produce it 


95,96 
x8. If 
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Deeds. | 
11, If the Contents of \Deed are proved, or 


collected by a Jury on a ſpecial Verdict, 
and the Deed itfelf is given in Evidence, 


or found in bac verba, the Deed ſhall con- 


troul the other Evidence, or Collection of 
the Jury Page 96 
12. Where the Poſſeſſion has gone with any 
Deed for many Tears, a very old Copy of 
ſuch Deed may be given in Evidence, with 
Proof alſo of the Loſs of the ys e 


x E The Inſpection of a Deed oed l 
good Evidence where the Deed needs In- 
tolment 97 

14. In what Caſes ry againſt whom the Re- 

cital of one Deed in another is Evidence of 
the recited Deed 98 

15. A Deed forty Years old may be given 

in Evidence without Proof of the Execu- 

tion of it; but if Poſſeſſion had not gone 
along with i it, they ought to give ſome 
Account of the Deed, for then the Pre- 
ſumption in favour of it fails 109 


16. So if it be razed, or interlined, it ought 


to be proved by the Witneſles, if living, 
on their Hands proved, if dead; the Pre- 
ſumption in favour of the Deed is encoun- 
tered by another Preſumption from the 
Blemiſnes of it, and therefore its Credit 
ought to be reſtored by Proof of the Exe- 
cution; foifit imports 4 Fraud 100, 101 
17. A Deed may be given in Evidence on a 
Rule of Court by — without Proof 
of fuch Deed | 103 
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Deeds. k 
Loſs of Deeds, Sc. See Copy, 7. Deeds, 
9, 12. Profert, under Deeds, 1. Inrol- 

ment. 2 2. | 


Deeds cancelled, where Razure, Interlincation, 
and breaking off the Seal, avoids the Deeds. 
See Deeds, 16. Non eft fact. under 
Iſſue, 14, 16. Witneſs, I 5, 17. 

1, Razures and Interlineations were formerly 

+ determined by the Court, but are now left 
to the_Jury Page 104. 


2. An Alteration of a Deed in a Part not ma- 


terial, by a Stranger, without the Conſent 

of the Parties, does not avoid the Deed, 

but does in a Part material 105, 107 
3. But an Alteration by the Party in a Point 


not material, avoids the Deed 105 
4. If one Covenant be altered, this deſtroys 
* whole Deed 106 


5. If Blanks in Places material be filled up 
by Conſent of the Parties, the Obligation 
is void, but not in Places immaterial 106, 

10 

6. Where the Intereſt veſts as by Livery wha 

Deeds of Leaſe and Releaſe, the Deed has. 
no Continuance, it may be pleaded or given 
in Evidence, though the Seal be taken off; 
but where the Deed is neceſſary tobe ſhewn 
in order to acquire the Intereſt (as in all 
Things lying in Grant) there he fails if the 
Seal be torn from his Deed 107, 108 

7. If an Obligation were ſealed when plead- 
ed, and after Iſſue joined the Seal was torn 
off, yet the Complainant ſhould recover 108 
8. If a Seal of the Deed be broken off in 
Court, it ſhall be inrolled there 109 

Cs — 9. If 
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g. H one of the Obligors Seal be torn off, 
it deftroys a joint, but not a ſeveral Obli. 

_ gation Page 109 
10. If two are bound jointly and ſeverally, 
and the Seal of one of them is torn off, 
this is a Diſcharge of the other 1609 


Profert. See Bond, 2. Feoffment. 
1. The general Rule is, that there muſt be a 
Profert made of ſolemn Contracts in an 
Action founded upon ſuch Contracts, un- 
leſs detained by the other fide, even tho 
burnt by Fire, and the Reaſons of this 
Rule 2:05 
2. Parties to a Deed, not Privies in Eſtate, 


cannot take Advantage of a Deed without 


ſewing it ene 2, aid iO 
3. When a Man ſhews a Title in himſelf, 
every Thing collateral to the Title ſhall be 
intended, though it be not ſhewn. Where 
the Deed is neceſſary ex proviſione hominis, 
but it muſt be ſhewn where the Deed is 
neceſſary ex inſtilutione Legit 82 
4. Things that lie in Livery may be pleaded 
without Deed, not Things that lie in Grant, 

| 83 

g. He that has a particular Eſtate by Grant, 
muſt ſhew not only his own Conveyance, 
but the Deed paramount ot MY 
6. They who claim an Eſtate by Act in Law, 
as Tenant in Dower, by Elegit, or the 
Guardian in Chivalry, may make their 
Claim without ſhewing the Deeds 87 
7. Or may claim a Condition, or claim an 
Eſtate defeated by the Condition, without 
/ | a Deed, 


if 
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a Deed, and are now eſtopped by the Li- 
very Page 87, 88 


8. But Tenant by Courteſy cannot claim an 
Eſtate lying in Grant without Deed, nor 


can he nor the Lord by Eſcheat defeat a 


Freehold without ſhewing the Deed 88 
9. When any Perſon ought to have the Cu- 
ſtody of the Deeds, there, where ſuch Per- 
ſon is compelled to ſhew his Title, he 
ought to make a Profert; but an utter 
Stranger to a Deed is not compelled in 
Pleadings to ſhew it 8 
10. If a Releaſe is made to a Remainder Man 
in Fee, Tenant for Life ought to produce 
the Deed 89 
11. Letters Patent inrolled in the ſame Court, 
or Records of the ſame Court, need not 
be profered to the Court; but a Deed in- 
rolled, or Letters Patent of another Court, 
muſt | 91 
12. Deeds pleaded are in the Cuſtody of the 
Law during the whole Term, and if de- 
nied, remain in Court for ever; if not, 
they ſhall go back to the Party after the 
Term is over 92 
13. Such a Deed remaining in the Court may 
be pleaded in another Court without ſhew- 
in | 8 92 
14. - an Action of Debt on a Bond the Pro- 
fert is Matter of Subſtance 93 
15. But it is not Matter of Subſtance to ſhew 
Letters of Adminiſtration E 


Defendant. See Proof of tbe Iſſue on whom, 
under Iſſue. Witneſs, 26. 


X 2 Demelne. 
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Demelne. See Wanoz. 
1. Ancient Demeſne, what Page 58 


Oemonſtration. 
1. Knowledge by Demonſtration, what 1, 2 


Demutrrer. See Bond, 2. Non eft fact. un. 
der Jflue, 23. Solvit ad diem, under Iſſue, ;. 


Depoſitions. See under Court of Chan: 
| cer pv. 
Deputy. See Payment, 3. Witneſs, 10. 
| Detinue. Sce Not 250 in Trover, under 
Iſſue, 8 7 
Diſclaimer. See The Title, He. under Na 
guilty in Ejectment, under Iſſue. 2. 
Dilmiſiion. Sce under Bill. 
Difleifin. See Entry, 3, 4. Nul tiel Tort, 
: under Iſſue, 1 
| — 
Domesdav. See Manor. 
Domeſday Book. what "76 


- Dower. See under Baton, Kc. 
ure dee Non * fact. under Iſſue, 11. 


E. 

Eje #ment. See Nor guilty in Ejefiment, un- 
der Iſſue. Not guilty in Treſpaſs, under 
. Jfſue, 11. Trial, 6 Qerdif 7, 14. 


= it, under. (Urit. : 2,0 
8 will lie for ſo many Acres of 
—— een 


2. If a Man Iſſue out an Elegit, and brings 
an Eject ment to try his Title, he mult 
thew his Elegit filed 230 


3. It 


CT an 


e, 11, 


f, un- 
under 
7, 14. 
2 30 
res of 
218 
prings 
muſt 
230 


3. i 
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3. If the Plaintiff declares for a Manor, he, 


muſt prove the Attornment of the Tenants 
3 Page 241 
Elegit. See under Urit. 
Entry. See Not guilty in Ejement, under 
Illue. Leaſe, 4. Rent, 1. 


1. If a Man makes a general Entry into Part, 


this is ſufficient to veſt the whole Eſtate; 
for 8 of the Law is always 
in favour of the Poſſeſſor, unleſs he makes 
a ſpecial Entry . 32, 220 
2. But where he enters to deveſt an Eſtate, 
his Entry muſt be ſpecial 226 
3. If one diſſeiſes another of one Acre, and 
at another Time of another, the Diſſeiſee 
may enter into one of the Acres in the 
Name of the Whole; but where the Seiſin 
is different, the Entry muſt be diſtin in 
both Acres 227 


| 4. If there be a Diſſeifin of two Acres in rwo 


different Counties at the ſame Time, there 
muſt be diſtinct Entries 228 
5. If za Thing begin without Solemnity, it 
may be defeated without Entry 229 
6. If a Man make ſeveral Conditions annexed 
to ſeveral Feoffments of two Acres of 
Land, and both Conditions are broke, he 
muſt make ſeveral Entries 229 
7. If J. S. is a Truſtee of a Leaſe for I. N. 
and is diſpoſſeſſed, and a ſtranger enters 
in the Name and by the Direction of J. N. 
this is no Entry of the Truſtee 229, 230 
Elcape. See Nil debet, under Iſſut, 12. 
Eſcheat. See Profert, under Deeds, 8. 
Eſcrow. See Non eft fact. under Jiſue, 15. 
See Recovery, &c. 
» 4 Ws Eſtate 


The T A B L E. 


Eſtate fo2 Life See Prefert under Deeds, 
10. Pieſumption, 2. Recovery, &c. 
2. Cerdiit, 11, 15. 
1. If a Tenant for Life plant Oaks, they go 
to the Remainder Man Page 252 
2. Or if he improves the natural · Product; 
but if he rears Hops on antient Stocks, 
they ſhall go to his Executor 262 


Elate fo2 Years. See Deeds, 4, 6. Uer: 
Dif, 10 


1 

Eſtate at Mill. See Cozn, 2, 15, 16. 

| _ UWiitneſs, 9. 

Eſtate in Remainder. See Con, 11. 
Eſtate fo2 Life. Pzeſumption 2. Re: 
coverp, &c, 2. Profert under Deeds, 
10. dick, 11. 

Eſtoppel. See Proſert under Deeds, 7. 

Feoffment, 4, 5. 


Eſtovers. See * fecit vaſtum under 
nie. 
Evitton. See Ni! Debet under Iſſue, 6. 


3 


5 Rent, 2. 


vidence. See Baron, &c. 2, 3, 4, 6. 
Court Baron. Court Spiritual 1,2. 
Vill, Anſwer, 1, 2, 3, 4, 5, 6, 7, 8. 
Afidabit. Yepoptions under Court of 
Chancery. Confeſſion of the Party. 
Copyhold. Copp. Boundaries. De: 
cree under Court of Chancery. Execu- 
tion. Executoz, &c. Eremplification. 
Feaffment, 2, 3, 7. Fine. Inrolment. 
Alue. Notes, 1. Aſauli under Trel- 
pals, 2. Trial, 3» 4, 55 6. Uer dick 33 
4. Probate under Mill, &c. Mitneſs. 


it, 2, 3+ 
| f. 1 
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Evidence. 
1. The ſeveral Degrees of Evidence Page 1,2 
2. The Original of Evidence 3, 4 


3. The firſt Rule of Evidence is, that the 


Law requires the urmoſt Evidence the Na- 


ture of the Fact is capable of; the Mean- 
ing of this Rule 4, 5» 16 
4. Evidence is either written or unwritten 5 


5. Which is to be preferred in the Scale of 


Probability 5 
6. Written Evidence i is either publick or pri- 
vate 6 


7. Publick is either Records, or Matters of 


an inferior Nature | 6, 7 


8, Compariſon of Hands is Evidence in Ci. 


vil, but not in Criminal Caſes; for the 
Compariſon of Hands is no more than a 


: Preſumption founded on the Likeneſs, and 


the Prefumption is in favour of the De- 
fendant, that he is not guilty ; fo there is 
no more than one Preſumption againſt 
another 853754 
9. The Pope's Licence without the King's 
has been held good Evidence of an _ 
* propriation ” 
10. The Pope's Bull is no Evidence 
Preſcription to be diſcharged of Tithes ; 


for the Bull contradicts ſych Preſcription, 


but is Evidence on a ſpecial Preſcription 


76 
11. An old Terrier or Survey of a Manor 
may be given in Evidence 77 


12. An old Map of Lands allowed Evidence, 


r it came along with the Writings, 
nd agreed with the Boundaries adjuſted 


in an ancient Purchaſe 2 


X 4 13. Pri- 


i 
g 
f 
| 
| 
| 
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13. Private Evidence is ; two-fold, or 
bother Matters of an inferior Nature, Page ys 
14. Written private Evidence not under Seal 

is to be conſidered at Common Law, and 

on the Statute of Frauds 110 
15. In Evidence, not under Seal, at Common 

Law, Notes are to be coakdered ITO, 111 
16. Meer Hearſay is no direct Evidence 149 
17. | But may corroborate the Teſtimony of a 
- Witneſs _ | 150 
18, How to weigh Evidence 152, 154 


Examinatſon. Sce Commiſſion. 
1. Examination before a Magiſtrate of one 


dead not & plowed, in an Information for a 
| Libel 139 


n de bene elle. See Denofe | 
_ tions under Court of Chancery. 


Examinations befoze a Cozoner. 

1. On Oath that a Witneſs is dead, or un- 
able to travel, or detained by Means of the 
Priſoner, or cannot be found, his Exami- 

nation before the Coroner is good Evi- 
dence, but the Coroner muſt ſwear the 
Examinations are the ſame which were ta- 


ken before him on Oath 138 


. Examinations in perpetuam, &c. See De- 
Peftions under Court of Chancery, 3. 


on Exchange. 
The Nature and Method of it 111 


Excommunication. See Ctnels, 2 2, 43. 
Execu⸗ 


Us 
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Execution. See Averment. Executor, &c. 
1, 2. TOrit, 2. 

Lou may take out Execution on a Judg- 
ment in Paper ſigned by the Maſter, but 
you cannot give a Copy of it in Evidence 
till it is brought in Parchment Page 22 


Executo2 and Adminiſtrator. See Book 
Profert under Deeds, 15. Conn, 4, 6, 
10, 11. Non eft fact. under Jſſue, 24. 
Non aſſumpftt infra, &c. under Iſſue, 5. 
CUitnels, 7, 15, 16. 

1, In Plene adminiſtravit, Execution executed 
cannot be given in Evidence without the 
KN ment 38 
2. In Debt againſt the 1 he pleads the 
Teſtator was taken in Execution on Cap. 
ad ſati ef. and found that he was taken on 
an Alias Capias, this maintains the Plea; 
but not if they had found he was taken on 

a Capias pro fine, or a Capias utlagatum 


38, 39 


| 3- If Letters of Adminiſtration be given in 


Evidence you may ſhew they were re- 


voked 74 
: Eremplificatton. > 

1. Why it is of greater Credit than any ſworn 
Copy 14 


8 Exemplifications are two-fold, under the 


Broad Seal, or under the Seal of the Court 

14, 15 
3. Exemplifications of Diſpoſitions in Equity 
ſhall be delivered to the Jury, if the Party 
be dead ; but if they comprehend the Te- 
ſtimony of ſome that are living, they ſhall 
not be given jn Evidence 21 


Exhibit. See Gerdict, 8. 
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Ifity. See N 5 1M | 

a : Not guilty in crimmal Matters, 
_ Fallity p aer Cane | 


Father and Child. See Treaſon, Well, 
' &e. 3. Probate under Mit, &c. 2. 


Felony. Sec Not guilty in criminal Matters, 
under Iffue. Principal, c. Tit- 
ne(s, 61. | | | 

1. Time, Place, and the Inſtrument where- 

with the Felony was committed, are im- 
materjal Circumſtances, Page 270 


Feoffment. 
Livery. See Deeds cancelled, under Deeds, 
6. Entry, 6. Profer/ under Deeds, 
4. The Title, &c. under Not guilty in 
Ejement, under Iflue, 8, 9, 10. Mit- 

2 nets, 9. : 

1, Livery what, and why the Solemnity of 
a Deed not neceſſary to it | 83 
2. A Man may plead a Feoffment or Demiſe 
without ſaying per Indent. and yet give the 
_  . Indenture in Evidence | 84 
3. But if a Man pleads a Feoffment, per 
Fait, Quære, if he can give a Parol 
Feoffment in Evidence 84 
4. Livery is an Eſtoppel in Pais 84 
5. If the Defendant pleads the Livery and 
Seiſin of the Plaintiff, he cannot reply the 
Livery was conditional without ſhewing a 
Deed; but the Jury are not eſto from 
finding ſuch a conditional Feoffment 85 
6. If a Deed of Feoffment be proved, and 
Poſſeſſion has gone with it, Livery ſhall be 
preſumed, 


The T-A B L K. 


preſumed, but if not, the Livery muſt be 
proved; but if the Jury find the Deed 
and Poſſeſſion going with {8 yet the Judges 
in ſuch Finding cannot adjudge it a good 
Conveyance Page 102 
7. A Deed of Feoffment may be given in 
Evidence as a Relcaſe 103 


Fine. See Entry, vader Not ihe in Ejeft- 
ment, under ue, 2. Mold, &c. 2. 

1. Why the Chirograph of a Fine is Evi- 
dence to all Perſons of ſuch a Fine, but 
not of the Proclamations, but they muſt 
be examined from the Roll 24, 25 
2. A. levies a Fine of the Manor of Dale, 
8 7 has two Manors called Dale, Circum- 
ſtances may be given in Evidence to prove 
which Manor he intended 38. 224 


Foxgery. See Witneſs, 13. 


Fraud, Covin, 8c. See Deed, 16. The 
Title, &c. under Not guilty in Deliment, 


under Ilſue, 7, 8, 9, 10. 
1. Voluntary rn has no Badges of 


Fraud, unleſs the Party were then in Debt, 


or in Treaty for Sale of the Lands 235 


—— | 
Giſt. See under action. 


Gꝛant. See Deeds cancelled, 6. Profert, 43 
5. 8. under Deeds. ' 7 
1. What Things lie in Grant, and how they 
muſt paſs under the Hand and Seal of the 
Party, or by Preſcription 86, 87 
9 _ Guardfan 


The T A B L. E. 


Guardian. See Profert, under Deeds, 6 5 
Of the Leaſes under Not guilty in . 


under Iſſu ue, 8. Witneſs, 5, 6. 
Pearſap. See Euldence, 16, 17. Wit- 
Peir. See Conn, 10. 7 he Title, &c. Sor 


Not guilty in Ejefiment, under Illue. 10. 
Hundzed See (Wiltnels, 20. 


| 4 
Teritity. See Fitie, 2. Anſwer 4. A. 
- davit, under Court of Chancery, 1. 
Jdeot, Lunatick. See Witneſs, 45. 
| Jiew. See (Uitneſs, 43. 
Impuſonment. See Nor guilty i in Ti reſpaſs, 
under Iſſue, 12. 
Impꝛopꝛiation. See Evidence, 9. 
Juclolures. See Not guilty in Treſpaſs, un- 
der Iſſue, 7. 
Indictment. See Appeal. Nee guilty bs 
criminal Matters, under Iſſue. Trial, 5 
QerDict, 3, 4. ; 
1. Firſt lies for entering a falſe Marriage in 
the Regiſtry Book 755 76 


Indozſement. See 8 under Bills 
of Erchange. | 
Inducement. See _ Ation. 


Infant. See Anſwer, under Court of 
Chancery, 2. Non eſt fact. under Jſſue, 
10. Non aſſumpſit, under Iſſue, 2. Law 
Wager. 1. Gold, &c. z. Witneſs, 


8 6, 45, 46. he 
| | 1. An 


The T ABL E. 


1. An Infant may have an Action on the 
Caſe Page 184 


Intlidel. See Witneſs, 2, 43. 
Jnfozmation. See Trial 6. Witneſs, 
ta, 13, 14. 

Jnn-keeper. See Not guilty in Treſpaſs, 
under Iſſue, 15. 

Tnrolment. See Deeds, 13. Deeds can- 
celled, 8. Profert, under Deeds, 11. 
Fs Where a Deed is inrolled the Indorſement 

of that Inrolment is Evidence without 725 

ther Proof of the Deed 14, 25 
2. But if the Deed inrolled be loſt, and he 
Clerk of the Aſſize makes out a Copy of 
the Inrolment only, this is no Evidence 

without proving it examined "my 


Jnſpertmus: See Deeds, 13. 
W See Aberment. Bond. 
Profert, under Deeds, 3. 


Intuition. 
The Nature of intuitive Knowledge 2, 3 


Jointenants and Tenants in Common. 
See Conn, 5, 6. Not guilty in Ejeftment, 
under Jſue, 3, 4. Not guilty in Treſpaſs, 
under Iſſue, 4, 5 | 


Iſſue. 
| General Iſſue. 
1. An Informal Iſſue is aided by the Statute 
olf Jeofails 176 
2. On a ſpecial Iſſue no Body can run into 
any Point that is out of the Iſſue, but on 


the General Iſſue, whatever tends to ſatisfy 
the 


The T A B L. B. 


Aue. 7 | 2 Kew | ; 
the Plaintiff's Cauſe of Complaint may be 


given in Evidence Page 233, 234 


Non ft Fafum. 


1. You may give 1n Evidence oh Nen et 
faftum, that the Obligation was delivered | 
td their Uſe, and they diſagreed / 159 

2. Or that the Obligation was delivered to 


atiothef to be kept till certain Conditions 
were performed, and that he delivered the 
Bond to the Obligee before they were per. 
E n e 439 
3. If the Witneſſes prove Delivery at another 
Place, Quæte, if that warrants the Iſſue 

N Sf: OL 
4. In Debt agaiaſt two, if it is proved ki 
Debt of ont, and not of the other, the 
Iffire is maintained 160, 160 
5. You may give Not lettered in Evidence 
on Non eſt fattum 160 
6. Whether Ritns paſſa par le fait may be 
given in Evidence 160 
7. The Plaintiff declares on an Obligatian to 
Ralph, Obligation to Randolph is no Evi- 
dence on this Iſſue; fo Edmond and Ed- 
. ee. 
8. Evidence that he was blind, and the Deed 


miſread to him, will juſtify this Iſſue 161 


9. A Stranger cannot plead a general or a 
ſpecial Nen «þ fadtum, but Riens paſſa par 
le fait | 161 
10, Infancy cannot be given in Evidence, but 
- muſt be pleaded, but Coverture may 162 


11. Du- 


1. 


1 / 
— 


16 


4 


16 


9 


The DR BL F. 
Iſſue. | | 
11 Dureſs cannot be given in Evidence 
3 | Page 162, 162 
t2. If a Deed is only voidable, you muſt 


conclude to the Court with Judgment, 


Si aftio, &c. 163 
13. Where the Queſtion relates only to the 
ſigriing, ſealing and delivering of the Deed 
by the Defendant, he pleads Non ef factum 


generally % 04204 


14. But anciently where the Deed was ſigned, 


ſealed and delivered, yet was originally 


void by Matters debors, as Coverture, Sc. 
or became void after by Razure, c. the 
Defendant muſt have pleaded the Matter 
ſpecially, and concluded int non eſt fac- 
—_— - 164. 
15. If a Man pleads delivered as an Eſcrow, 


and concludes eſpecially, Hint non eſt fac. 


tum, the general Way is to put it to the 
1 on, but he may put it to the Court by 


an Hoc parat eſt verificare 164, 165 


16. So a Deed acknowledged in Court, a 
Man cannot plead Non eſt fadtum, but may 


plead Riens paſſa par le fait 161 


| 17. If you plead Eg the Seal, or Ra- 
Zing, or any Addition after Delivery, you 
may conclude int, &c. though the better 


Way is to conclude to the Court with 


Judgment, Si a0 165 
18. If a man pleads that the Obligation was 
made to another, and not to the Plaintiff, 
this is ill, and amounts to the General 
Iſſue hs 165 
19. If a Man pleads that Fact. prædid was 
made without Date, and that the Plaintiff 
18 n added 
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The T aB V. E. 
Illue. 


added a Date, and Int non eft — this 


is ill and repugnant Page 165 

20, 'if a Man confeſſes the Obligation, and 
leads an Acquittance, he cannot con- 
clude int non eſt fallum, but Judgment 
Si , 165, 166 
21. A Man declares on an Obligation made 


to himſelf, and on Non eſt fact. the Jury 


find an Obligation made to another of the 


ſame Name, or to the Plaintiff and ano-— 


ther, and that he brought the Action as 
Survivor, this warrants the Iſſue; but the 
Defendant ought to have pleaded, or de- 
manded Oyer, and demurred 166 
22. Action againſt . S. the Jury find a 
ſpecial Verdict that . S. entered into an 
Obligation to the Plaintiff by the Name of 
T. S. this is found for the Defendant 
166, 167 
23 If the Defendant pleads Non ef fam, 
| * demurs to the Obligation, the De- 
murrer is void 7 
24. Debt on a Bond againſt the Executors of 
F. B. the Defendant pleads Quod Scriptum 
prædittum, whereas he ought to have ſaid 
Non oft fafiam F. B. Non eſt faflum ſuum, 
good after Verdict 167 
25. If two are jointly bound, and one is 
ſued, he muſt plead this in Abatement, 
and cannot give it in Evidence on the 
General Iſſue; otherwiſe in Aſſum pſit, and 
the Reaſon of the Difference 168, 169 
26. In Debt on an Obligation, the Defend- 
ant pleads there was a Schedule annexed, 


_. which is diſannexed, and Mint non eſt fac- 
| um 


The T AB L E. 


Iſſue. i 
tum, this is bad; but good, had he con- 
cluded co the Court with Judgment, Si 


adio e eit u, Page 169 
Solvit ad Diem. f 

1. In Debt on a ſingle Bond, Payment with- 
out Acquittance is no Plea 173 


2. But Payment at the Day is a good Plea to 


Debt on an Obligation with a: Condition 


| 2 | 4 170, 171 
3. If the Condition is to pay Money at a 
certain Day and Place, Payment before 
the Day and an Acquittance is no good 
Evidence © - Bo 

4. But where the Solvend. of a Bond is fu- 
ture, a Man may plead Payment before 
the Day, and that nothing is in Arrear 

| 172 


5. Debt on an Obligation, the Defendant, 


pleaded, that after the Day of the Wrir 
purchaſed, he paid to the Plaintiff 60 J. 
Parcel thereof, which he received, Jud. de 
Breve, and on ſpecial Demurrer adjudged 
for the Plaintiff 98 
6. In Debt on an Obligation of 10 J. it is a 
good Plea, that H. was jointly bound with 
the Defendant, to whom the Plaintiff made 


an Acquittance, dated before the Bond, 


but delivered after, in which he acknow- 
ledged the Payment of 20 5. in full Satis- 
faction of the ten Pounds 173, 174 
7. Debt on a Bond by a Biſhop, Defendanr 
Pleads Payment to F. S. Bailiff to Plaintiff, 
and by his Command, and avers it came 
to his Uſe. Quære, if this Averment 
make the Plea double 174 
I * 1 . 4: F 8. In 
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8: In Debt on a Bond of 2007. conditioned 
to pay 1007. the Defendant pleads Pay- 
ment of the aforeſaid Sum of 100 l. at the 

Day; the Plaintiff replies, quod non ſolvil 


4dia* 103 J. this is bad, becauſe the 
laintiff and Deſendant do _— in a 
85 


ge 175 


9. Hh if the Plea way Payment of 50 J. on 


the 14th of June, and the Plaintiff replies, 

that he did pay it on the ſaid 14th of 
Auguſt fapradif, and Verdict found that he 
did not pay it the tqth of June, is no Er- 
1 . J 175 
10. On this Plea, the Payment muſt be 
ptoved on the very Day the Money is 


| piyable by the Bond; but this is aided by 


the Statute for Amendment of the Low 
Won affumyht infra ſex annos. 
1. This Iſſur is founded on the 21 Far. t. c. 


16. and lies in all Actions on the Cafe 176 


2. Does nor extend to an Aſſumpſit between 


| Merchant and Merchant 5 - 20 


3. This he is plraded by way of Negarion 
do the Declaration, or by way of Bar 177 
4. The Confeffion of the Defendant within 

The Time is Evidence of a new Promiſe, 

if found by a ſpecial Verdict 178 
3. Declaration in Yſſump#t, by the Executor, 
and we Aſumpſit is laid to the Teftator 
eight Years befgre, and the Protniſe re- 
newed to the Executor within fix Years, 

and allowed to maintain the Iſfur 178, 179 
6. Iudebftntur aſſump agwiuſt four; they pltad 
Mon aſſumpſer infra, &c. the Evidence is, 

that they all aſſumed dut of the — 
0 


* 


I, 


Nen aſſumpfit. 
Non «ft factum, a Iſſue, 25, Not guilly 


8. A Prowile to reſtore an Horſe hired for 
2 a Journey ; that he died in the Journey, 


The T AB L E. 


Iſfue. , 
of the fix Years, oy that. one effomed 
- within, and the Verdict found that one did 
aſſume, and diſallowed. 2ywre, Whether 
he ought not io ſue one only? Fege 179 


See Baron, fee. J, 2, 3» 45 


in Treſpoſs, under Iſſut, 22. 
7 be Nature of the ue. 


1, Upor an Aſemp/it, Covenant under Hand 


ad Seal, to pay, is no Evidence, nor any 

+ Specialty or Matter of Record, or any 
Contract for Rent, becauſe there is an 
Action of Debt or Covenant founded by 
them, which was never barred by Law 
Wager 159, 180 
2. Upon Nen amp, Wan may be given 
in Evidence, in Discharge of the "—_— | 
193 


without the Rider's Default, is a good 
Excuſe; but Quære, Whether it ought to 
be pleaded, or may be given in Evidence 
184 


<6 loan Afuwpfit, the Plaintiff declares that 


the Deiondant, in Conſideration of Mar- 
riage, aſſumed to do ſuch a Thing; on Non 


2 the Plaintiff es a Promi ſe 
to do three Things, of which two were 


performed, and the third left undone; the 


Contract proved does not ſupport the 
Contract alledged 185 
=." Y 2 ; 6+ On 


The TABLE. 
Iſſue. 


5. On an Indebitatus, the Defendant gives in 
Evidence, that another was Partner with 
the Plaintiff at the Delivery of the Wares; 
the Plaintiff muſt be nonſuited Page 186 

6. A ſpecial Aſumpfit for Hops; Evidence 


that the Defendant aſſumed to pay ſo much 


for Hops, if delivered well packed, picked, 


dried and bagged, is good, becaule they 


ought to be ſo, whether contracted for or 
not 187, 188 


7. On an Aſumpſit for twenty Pounds, a 


© Promiſe that, it two would ſurrender their 
Right, he would pay them twenty Pounds 
a- piece, and that they did, is good — 
dence 188 
8. Aſſumpſit for fifteen Quiiters of Malt; 5 

| Evidence. of fourteen or fifteen, is not 
| 188 
Action on a Promiſe, that Defendant 

' would not ſue the Plaintiff, Evidence that 
he would forbear to ſue him, good 188 
10. Tndebitatus aſſumpfit on a Contract, in 
which the Plaintiff ſold ſixty Combs of 
Rye to the Defendant, at fourteen Pounds 

a Comb, to be delivered at or before 
Michaelmas, and the Money to be paid on 
the Delivery of the Rye, and the Proof 
was, that fifty Combs were delivered bc- 
fore r _m Evidence 138, I 89. 9, 


11. on an Indebitatns no Evidence can be 
- given of an Account current 1389 
12. Good Evidence againſt a Father, that 
Phyſick was delivered to D. at his Re- 
bh | 190 

| Quantum 


The TAS UE. 


Iſſue. 
Muantum meruit, 
* of the Goods is Evidence of a 


. in a Quantum meruit Page 184, 18 4 | 


| Nil debet. | 
1. Where the Debt ariſes by Specialty, it 
cannot be diſſolved but by Specialty; but 
where by Act in Pais, it may be diſſolyed 
by ſhewing any Fact i in Pais, in Evidence 


273, 274 


2. This Iſſue is 60 Bid. either per Legem, 
or per Patriam 274 


3. Firſt, per Legem, that is, Law Wager, 
which was firſt invented by the Clergy, 
and from thence came over into civil Pro- 
ſecutions 274 


| 2 Secondly, per Patriam 


Ea 276 
. If a Man makes a Leaſe for Years, Nil 
wr 7 is the General Iſſue; but in Debt on 
an Obligation Non ef fatum 2576, 277 


6. Eviction, Expulſion, and any Suſpenſion 


of Rent, is good Evidenſe 279 
. If a Demiſe be pleaded, a Leaſe upon 
Condition is good Evidence to maintain 


the Declaration 2280 
8. Ne ungue ſeiſie de le Terre may be given 


in Evidence, unleſs the Leſſor waives, the 
Poſſeſſion 280,281 
In Debt for the Arrears of an Account, 
the Defendant may give in Evidence there 
was no ſuch Account ; N 


10. Payment may be given in Evidence, but 


a Releaſe muſt be pleaded. ; 2282 


| 11. Quære, whether a Defendant muſt plead, 


or give in Evidence, that his Leſſor was 
'T'y bound 


The T A B LE. 


ICue. 
bound by Covenant to repair, * chat he 


: | expended the Rent in neceſſary Repara- 
FSU Page 282 
12. In an Adion of Eſcape, and Nil debet 

leaded, freſh Purſuir may be given. in 


vidence 28233 

13. In Debt for not letting out Tiebes, Ni 

"ew 1s _ erer Hue 2286 
Not enily 


Of Genetal Iſſues * ariſe on Actions that 
ſuppoſe ſome Miſdeeds, the moſt general 
15 wal pra which runs through a great 


many Sorts of Actions; firſt in civil, ſe. 
condly in criminal Matters 206 


Mor # guilty in Ejeftment. See Net e in 


"Treſpaſs, under ſue, 4. 
Y. And firſt of the Leſſors; ſecondly of the 
Lees ; thirdly, on the Entry 06 


Firſt, of the Leffers, 


2. In this Iffue they are to be the ſame in FR 


Allegation and Evidence N 206 
3. If Man declare of a Joint Leaſe, the 
m_ of two Tenants in Common _ 
the Declaration 207 

3 IE ky an declares of a Joint Leaſe bj Ba- 
ton and Feme, Evidence ef a Joint Leafe 


made and delivered by them on the Land 


is good, but not delivered by Warratit of 


4 


Attorney 22808 


5. If there” be ſeveral Coheirs; they! muſt 


made ſeveral Leafs to try their Title 209 
Sec = 5 


: 
6 


7. Bot if a Man has che Inherirance 1 in the 


ab OT wes PR, rere 4 &V 0 eee eee 


The ABL. 


un | *r 


— -of the- Leaſes,” | 

_ "The Lea proved muſt agree wy the 
Leaſe alledged in the Commencement, in 
the Land, and Number of Acres Page 209 
2. If a Man declare of a parol Leaſe, and 
2 in Evidence a Leaſe by hy th gre, this 
will not maintain the Declaration 217 
3. Declaration in Ejectmen 
— and che Leaſe declared on hears 
Date after the Term, if it appears by Evi- 
dence that the Bill was filed after the Day 
of the ſuppoſed Leaſe, it is ſufficient 217 


* In Ejectment a Man declares on 2 Leaſe 
for 100 Acres of Land, and gives in Evi- 


7 5 an Ejectment out of 40 Ares, this 
good for the 40 Acres 217, 218 
W a Leaſe of other Lands far another 


N umber of Acres than in the Declaracion, 
can be given in Evidence +21. 
6 If a Man declares of a Lieaſe of ſo many 


Acres of Mcadow and Paſture, and gives 
in Evidence a Demiſe of the Herbage and 


- Pannage, this will not maintain the Iſſue 


218 


Graſs, or in prima Tonſura, and lets this to 
another for Years, as a Leaſe of tht Lands, 


the Leſſee may declare upon this Leale, 
and give the Title of his Leſtar i in Evi- 


"dence | . 1219 


8. A Leaſe made by a Copyhalder or Clo. 


dian is good Evidence, whexe the Dela- 
ration is of a I.eaſe generally ._ 


9. It a Man declare 20 Meſlaage and 4 


Acres of Land thereunto appertaining, he 


24 may 


t of Mirbaeimas 
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The T A B L. E. 


Iſſue. 5 
may by Evidence 2 what 11 Ace be 
err * Ls He 226, 22 221 


Wirdy, Entry w_ Oer, | 
1, Now by Rule of Court they confels Entry 
and * and inſiſt on the Title only 
| IT THE issen? 221 
2. But this Confeſſion does not extend to ſuch 
Caſes where it is neceſſary to prove an 
Entry to make a Title in the Leſſor of the 
Plaintiff, as for a Condition broken, or to 
avoid a Fine; but there the Leſſor muſt 
make an actual Eneiy © 42321 
3. The Plaintiff makes a Title by a Leaſe of 
5060 Years ſealed and delivered at London, 
the Court preſum the an Entry, unleſs the 
contrary was ſhewn ' 221,222 
4. If a Man brings an Ejectment of a Rec- 
. — Evidence that he took the Tithes will 
not maintain the Declaration 222 
. If a Man makes a Leaſe to begin a Die 
gods. he cannot prove his _— at the 
wh, 4 the Leaſe was made = 222 


e hd Tulle i 1 the Lefor 3 the Plain 
iV. ä 
1. Ha Leſſee afgn 2. makes «eaſe to an- 
other, the ſecond GE muſt prove the 
Poſfeſſioi# of the firſt © ©; - 227, 228 
2. The Truſtee of a Lea, Leſſor in Eject- 
ment, by his Diſclaimer ia Pais will avoid 
the Plaintiff's Title 228 
3. In Ejectment the Defendant ſhall not give 
in Evidence a former Mortgage or 
tract made by * | ” 
a 4. 


Ng { © 


Iſſue. ae 


4. A Parſon in Ejectment muſt prove Ad- 


miſſion, Inſtitution and Induction, his Sub- 
ſcribing the Articles, and Declaring a full 
and free Aſſent and Conſent to the Book 
of Common Prayer © Page 228 
5. But after 10 or 20 Vears Poſſeſſion the 
| Clergy ſhall not be put to the Proof of 
theſe Subſcriptions, for the long Poſſeſſion 
is a N unleſs the contrary is 
proved J 229 
6. But if the Parſon thaw Admifion, Inſti- 
tution and Induction, he need not ſhe w. any 
- Right in his Patron on the Ejectment 229 
7: The Oath of the Party in Chancery, that 
The Eſtate is free from all Incumbrances, 
is a Preſumption that the Settlement made 
a * any ſuch Purchaſe or Mortgage is 
- ;fraudulent; but then there muſt be a Fraud 
. in the Party, ſo it muſt : be left 
to the Jury, whether hoy wil preſume a 
Fraud or Perjury | 229, 230 
8. If on Not guilty pleaded the Leſſur of the 
Plaintiff ſhew a Feoffment, the Defendant 
may give Covin in en but not on 
Niew feoffa pas | 230 
9. But if a Feoffee by Cavia pleads that bo 


by virtue of a Feoffment, and the Creditor 


that he was not ſeiſed, on this Iſſue the 


Covin may be given in Evidence 2 31 


10. If the Heir pleads Riens per deſcent, and 


gives a Feoffment in Evidence, the Plain- 
tiff may give Covin in Evidence 231. 
*. . Gf 203 232 


a N Ms If 


was ſeiſed at the Time oſ the Judgment 


Iſſue. 


x1." If | Copies of- Court Rolls — to. 


prove a cu Eſtate, the Enjoyment 
pe Eſtate mult be 2 N 432 


8 Nor by in 7 refpaſe../ 

1. What or may not be given: 

on the Part of the Plaintiff | 233 
vnn on the Part of the Defendant 

95 91A 23 

y If the Plaintiff aBgn the Tief paſa in 4 
Acre thus butted and bounded, Eides 
of — in ball that Acre is ſufficient 

233 

* If one Tenant inen bring Treſpaſs 
ef - without the other, the Defendant mult 
this in Abatement, and cannot take 
| Advantage of it on the General 5 
otherwiſe in Ejectment . 
5: Bur if one brings the AQion ad 64 
other, he may take watery, of chis on 
the General Iffue | 131825 


6. In Treſpaſs'for taking down a Pew, that 


the Pew was fixed to a Pillar of the Church 
with. a Nail is good Evidence, but not that 
it was fixed with a Chan 235 
7. The Defendant cannot give a Licence, or 
-Defe&t of Inclofures, in Evidence 249, 250 


8. That he came into the Plaintiff's Ground 


to glean r but not given i in 


_ Evidence $213 B50 


9. The Defendant may plead that he came 


into che Plaintiff's Cloſe to take his Own 
FHorſe, but cannot give it in Evidence 250 
10. A Right to a Way may be pleaded, but 


not given in Evidence "Ag" 
| 11. In 


The TABLE 


Iſſue. ha 
11. In Treſpaſs for the Meſne Profits * — a 
£ Recovery i in Ejectment, the Defendant can- 
not infiſt on any Title that was over- ruled 
on the Ejectment Page 232 
12. In an Action for falſe Impriſonment, the 
Defendant may give in Evidence, that he 
took the Plaintiff by virtue of a Warrant 

2 rom a n of Peace, by the 7 . 


1 13 The Defendant. may juſtify, by Bean 


of a Preſcription, but cannot ive i it Evi- 
dence 0 254 
16. The Defendant may. give in Evidence, 
that the Right of the Frechold was in FJ. S. 
and that he entered by his Command 2.55 
15: In an Action againſt an Inn-keeper, he 
may give in Evidence, that he told the 
Plaintiff his Houſe was full, and that he 
could not lodge him, and that notwith- 


ſtanding, the Plaintiff went in and lodged 


| 25 6 
16. If the Recoverer brings Treſpaſs, hah 
the Judgment be reverſed by Writ of Er- 
for, he may give this Matter in Evidence, 
and maintain his Declaration 230 


17. In Treſpaſs, Evidence of Agiſtment of 


Beaſts taken into the Land of the Defend- 


dant, will maintain the Declaration 236 
18. In Treſpaſs, Qu. Clauſ. &c.æt alia Enormia 
ei intulit, any Matter that ariſes ex #urps 

cauſa, may be given in Evidence, as an In- 


ury done to the Flaimiff's Daughter 237 
19. If a Man declare of Treſpaſs, in acertain 
_ Cloſe abusbon. fub. m molend. in tenura, 


J. . 
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Iſſue. 


J. S. he muſt prove the Mills Page in 


the Tenure of S. Page 237, 238 
20. In Treſpaſs for digging a Hole in the 


Way, whereby his Horle fell in, &c, the 
Plaintiff muſt prove the Way, and that 
the Defendant dug the Hole 2238 
21. If upon Evidence it falls out, the Treſ- 
paſs was done before the Act ion brought, 


tit ſuffices | 238 
22. If a Man be proved dead, when it is 


declared he aſſumed, Proof of a Promiſe, 
at another Day, is good; but in Treſpaſs, | 
Proof of his Death on the Day diſcharges 
the Action 238, 239 


2 3. In an Action on the Sue; for Bf Car- 


riage, Evidence of the Delivery, and Charge 
to carry them ſafe, is good, without ſnewing 
whither; and if no Price be ſet, it ſhall be 
intended for the common Price; but if a 
ſpecial Agreement be ſet out, that muſt 
be proved 239 
24. The Defendant may prevail on Not 
yer in Treſpaſs, by making Title to the 
Land 239 


2 . by making Title to the Profits 239, 


240 


Not puilly i in Trover. 


1. In this Iſſue two Things ought to be 


proved, the Property and Converſion 256 


2. In Trover againſt Huſband and Wife, the 


_ proving the Goods in the Poſſeſſion of the 

Wife is ſufficient 256 

3. If Goods be delivered by the Omber t to 

A. to keep, and he converts them to his 
wn 


Ihe: TAB EK. 


Iſſue. 
- own Uſe, this is ſufficient Evidence of a 
 Trover © Page 257 


4. Or pawned, and the Owner tenders the 


Money, and the Bailee refuſes to deliver 
them, this is Evi.lence of a Trover 257 
5. A Requeſt and Denial is Evidence of a 
" Converſion 237, 258 
6. If Trover be for bare Money, a Requeſt 


and Denial is ſo ſtrong a Preſumption of 


Converſion, that nothing can be proved to 
the contrary; but if it be for Money in a 
Bag, it is not concluſive Evidence 259 
7. Where the Defendant has a general Pro- 
perty, he may give it in Evidence on the 


General Iſſue 4 260 


8. If the Nature of the Things be altered, 
this is good Evidence of a Converſion, 
but not of a Writ of Detinue 286 
9. The Abuſe of a Horſe lent is no Evidence 
in Trover; but if a Man lends his Horſe 
to go to York, and he goes to Carliſie, this 
Evidence will maintain Trover 262 
10. If an unjuſt Taking of Goods be prov- 
ed, this is good Proof of a Converſion, 
though there be no Proof of a Demand 
and Refuſal 262 


11. In Trover the Plaintiff muſt prove Pro- 
perty, but not in Treſpaſs 265 


Not guilty in criminal Matters. 
1. If the Inditment be of Felony at one 


Day, and the Evidence of Felony at ano- 


ther, yetthe Jury may find generally againſt 
the Priſoner ; but if they give a general 
Verdict, the Party may falſi 26 -- 
; 4 | 2. 


The T AB L E. 


Iſſue. 
2. If che Indictment lay the Felony 6 at one 
| Place, and the Evidence proves the Fact 
| done at another, in the ſame County, this 
will maintain the Indictment Page 266 
3: On an Iadictment of Murder Self- defence 
ſhould be given in Evidence, and not 
Pleaded. becauſe nothing can juſtify a pri- 
vate Man's killing anotber 267 
4. If a Man be indicted of Poiſoning, Evi- 
dence of Stabbing does not maintain the 
5. indictment that A. gave the mortal Blow, 
and that B. and C. and D. were preſent and 
abetting, the Evidence that B. gave the 
mortal Blow, and that C. and D. were 
\  _ preſent and aberting, maiocains the Indict- 
ment 21 268 
6. But if two are indiRted 25 Principele, _ 
the Evidence proves one Acceſlary, he 
muſt be diſcharged van 6 
7. If a Woman were indicted for killing her 
Baſtard, formerly the Evidence ought to 
have been, that ſhe actually killed it; but 
now by the 21 Far. 4, c. 2. the very 
ecadeavouring t conceal the Death is Evi- 
dence of Murder, unleſs ſhe cantradict it 
by another Proof, and prove at leaſt by 
one Witneſs, that che Child was ſtill-born 
' 268, 269 
8. If a Man be indicted on the 4 Jex. 1. c. 8. 
. and che Evidence is, that the Deceaſed 
ſtruck Grit, this will maintain an ingdict- 
men dor Manflaughter 2069 


9. Indictment for Murder, if zt be proved 
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Jury may find him guilty of Manſlaugh- 
eres Page 269 


10. Indictmment for Murder ex malitia, and 
the Evidence is of killing without Provo- 
cation, or an Officer, or that the Party was 
committing an unlawful Act, this is Proof 
of Murder, for in this Caſe the Law i im- 
plies the Circumſtance of Malice 270 


Nulum fecit Faſtum. 
The Defendant cannot give in Evidente 

2 the Houſes were repaired, and the 
Waſte ſet right before the Action brought, 
or Licence to cut down Trees 270, 271 
2. But the Defendant may give in Evidence, 
that the Houſe was ruinous at the Time of 
the Leaſe made, that it fell by the Wind, 
or by Tempeſt, or was burnt by accident 
271 


_ the Defendant cut Timber, and lay it 


dut in Repairs, he muſt plead this, and 
cannot give it in Evidence 755 272 


Nul til tort nul Diſſeiſin. 


I, A Man cannot give a Releaſe Ker the 


Diſſeiſin in Evidence, but mult plead: it, 
but he may give a Releaſe before the Di/- 
ſelſin in Evidence 272» 273 


Proof of the Iſſue on whom. | 

7. Where the General Iſſue is in the Nega- 

tive, the Plaintiff muſt begin with his 

| Proofs, becauſe the Defendant carmot 
prove the Negative 


145 
2. But where x 1 Law ſuppoſes the Matter 


contained 1 in the Iſſue, there the oppoſite 


J 


3 Party 


The T AB LE: 


Party muſt be put to the Proof, though i it 
bea Negative, as in the Iſſue, Ne ungues - 


0 — Page 145 
3. In a Writ of Right, the Evidence muſt 
begin from the Tenant 146 


Judges. See Jury. 
Judgment. 4 nn Executoz, 
&c. 1. Execution. Copy, 9. Pay- 
Ae 3. Qervict, 17. klücnets, 14. 
1 


| Jury. | See Exemplification, 3  Feoff- 
ment. 5. 6. Deeds, 11. Erecutoz 
&cc. 2. Non eft Fact. under Jſſue, 21, 22. 
King. Seal. 

1. The Jury are the only Judges of the Fact, 
and are to make the Deductions and Con- 

dcluſions from the Evidence 9 382 

2. But the Court cannot make any Deduc- 
tions and Concluſions as to the Truth of 
the Fact, unleſs they flow neceſſarily and 
demonſtratively from the Evidence the 
Jury have ſtated 182, 183 


Juſtice of the Peace. See No- guiliy in 

; — * under Iſſue, 12. Path. ar- 
ran 

Juffification. See Not guilty. im criminal 
Matters, under Iſſue, 3. A ault, under 
Treſpaſs, 1. Warrant, 1. 


K. 
King. See Con, 15. Evidence, 9 Sta- 

tutes, 12, 19. Trover, 3. Gerdict, 18. 
1, The King may withdraw a Juror, which 


is in Nature of the Nonſuit of the Subject, 
87 
* 


\ 
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, 1. A 
Law Wager. See Nil debet, under Ile, 
2, 3. Non aſſumpſit, under Iſſue, 2 2. 
. = 
A Man cannot wage his 10 againſt an 
ls 274. 
2. Or where he is charged as Receiver, Mo- 
ney being paid to him to pay the Plaintiff 
2 
3. On Debt for Rent on a Leaſe for Yea 
the Defendant cannot wage his Law 275 
4. Nor in an Action of Deceit or Treſpaſs, 
nor if Defendant be attainted, or outlawed 
in an Action that charged him with De- 
ceit or Injury | 275, 276 
5. Law Wager lies on a Debt by ſimple Con- 
tract, but not on an Aſumpſit 176, 177 


Leaſe. See Not puilly in Fjement. Nil debet 


under Jſſne. Law Wager, 3+ Date, | 


4. Feoffment, 2. Rent. Gold, &c. 4. 
7. * Demiſe may be without Deed 84 


2. Where a Leaſe is made from the Date, or 


from thenceforth, the Intereſt paſſes im- 
mediatcly, otherwiſe from the Day of the 


Date 1 193 210 
3. A Leaſe of one nme cannot 
be proved by a Leaſe of another; but 
where a Man alledges a Leaſe to anſwer 
ſome ſpecial Purpoſe, and the Juty find 
a Leaſe of another Commencement, yet if 


the Leaſe be ſufficient to anſwer that Pur- 


poſe, he 8 * 3 K4 
4. If I make a Leaſe, and quit Poſſeſſion, 


though the Leſſee never enters, I may 
Z charge 


\ 
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charge kim in Debt for Rent; fo if he 
enters and aſſigns to another; but I can 
never charge kim with Waſte done after 
the Aſſignment | Page 278 


5. See the Law as to giving Warning 281, 


282 


Letters Patent. See Proſert, under 
| eeds. CUitneſs, 10. 
Libel. See Examination. 


Licence. See Nullum fecit vaſtum under 


Illue, 1. Evidence, 9. Nor guilly i in 

Treſpaſi "under Aue. 7. | 

Livery. See under Feoffinent. 
Lunatick. See under Ideot. 
London. See UWitnels, 23. 


aw See Fine. "Ejetment, 3. Evi- 


dence, 11. 
1. Whether a Manor be Antient Demeſne or 
not, is to be tried by Domeſday Book, 
from the Inſpection of the Court 76 


f Marriage . See Action on the Caſe Aſſump- 


ft, 3 Indictment Uerdict, 8. Wit- 
nets, 34. 
Maſter and Servant. Sce Acceptance, 
under Bills of Exchange. 


Merchant. See Non aſſumpſit infra, Ec. 


under Iſſue, 2. Bllis of Exchange, 2. 
Credit. Erchange. Notes, 2. 


Money. See Not guilty in Trover, under 


1 
Mortgage. See Wituels, 16. 
1 Murder, 


in 


The TABLE, 


Murder, Manſlaughter. See Not guilty 
in criminal Matters, under Iſſue, 3, 4, 5, 
7, 8, 9, 10. Sf 

N. 
Nil Debet, 276. 
Nonſuft. See King. 
Notary. See Proteſt under Bills of Ex- 


change, 4. 
Notes. : 

1. Compariſon of Hands is ſufficient Evi- 
dence of Notes Page 110 
2. Notes are either Merchants, or that paſs 
between Party and Party 110 
Notice. See Leaſe, 5. 

O 


| Dath. See Perjury. 33 
1. An Oath of Debt before a Juſtice of Peace 
is good Conſideration for a Promiſe to pay, 


but it is not ſuch an Oath as the Law will 


puniſh for Perjurß 56 


Outlawzy. Sce Cozn, 15. Witneſs, 44. 
_Dye:. See Bond, 3. Non eſt fact. under 


Iſſue, 21. 


* 
Pardon. See (Uitneſs, 39, 40, 41. 
Parish. See (Uitneſs, 227. 

Parſon. See Not guilty in Ejetiment under 
Tſſue. The Title, &c. under Iſſue, 4, 5, 6. 


Partners. See Non aſſumꝑſit under Iſſue, 3. 


Parties. See Profert, under Deeds, 2. 
5 2 2 Papment. 


The TABLE. 
| Pap ment. 'See Sofvit ad diem & Nil debet, 


Under tie, 10. Law Wager, a 5 
Preſumptton, 7. 

1. Where | am bound to pay a Sum of Mo- 

ney to two, Payment to either 1 is ſufficient 

Page 171 

2. When A Payment to a Scrivener is good 

171, 172 

3. Where a Man gets Judgment, 1 8 
to his Attorney is godd 


4. Condition to pay to the Obligee, ot! "4 


Pariſhioners of D. Payment to the Obligee 
and two of, the Pariſhioners is good 171 
5. Payment to the Deputy is good 171 
6. The Debtor is to appoint the Manner of 
Payment 174, 275 


Pawn. See 30 uilly in Trover, under 
ue, 4. 
Penalty. See Statutes, 4. 


Perjury. See Dath. Aufwer, 4, 5, 6 


Depeſitions in what Caſe, 8c. under Court. 


ok Chancery, 11. Trial, 6. Witneſs, 

5 13, 29, 41, 42. 

1. A Witneſs in Chancery way be proſecuted 
for Perjury, either at Common Law or 


upon the Starute 65, 66 
2. But in the Ecclefraſtical or County Court 
at Common Law only 66 


3. Perjury may be puniſhed at won 
Lew in any Court that has Authority; 


but an Oath cram non Judice is conſidered 


 - as no Oath. 66 
Pew. See Net 7 20 in 7. reſpaſe, under 


ue, 6. 
Pillozp. 
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 Pillozy. See Witneſs, 3. 


Place. See Felany. Not guilty in .crimi- 
f} nal Matters, under Tue, 2. - | 


Plea. See Iſſue.  Profert under Deeds, 
4 7. 12, 13, Feoffinent, 2, 3, 5. Aver- 
ment. Executo!, &c. 1, 2. Reco2ds, 4. 
Statutes, 4; 5, 6, 7, 8, 9, 10. Fſſault, 
under Trelpaſs, 2. : | 
1, Why the Law will not allow double 


"Pleas 5 Fags 'vyo 


2. Where one Action is a good Plea to bar 
another | Jet 263, 264 
Pope. See Evidence; 8, 9. 
eee Pots. ot]: ih 
1. What is done in or out of the Ports is 
evidencec by a Survey of the King's Port 
in the Exchequer _ 10.545 2199 
Polſon. See Net guilty in criminal Matters, 

| under Aue, 4. 


Poſſeſſion. See 7he Title, &c. under Not 
_ guilty in Ejeftment, under Iſſue, 1, 5. 
Deeds, 5, 12, 15. Feoffinent, 6. 
* 8 1 
elcription. See Evidence, 10. Gꝛant, x. 
Neſumption. See Baron, &c, 2, 3, 4. 
Entry, 1. Feoffment, 6. Deeds, 15. 
16. Evidence, 8. See Entry, 3. The 


Title, &c. under Not guilty in Ejefiment, 


under Iſſue, 5, 7. Not guilty in Trover, 
under Jfſiie, 6. CUſtnefs, 10. 
1. In an antient Recovery the Preſcription is 
in Favour of the Recoverer that the Tenant _ 
to the-Precipe was feiled a - 
8 | 23 | 2. Te. 


The T A B L E. 
Preſninptfon. 


2. Tenant for Life, the Remainder in Fee, he 
in Remainder ſuffers a Recovery with ſin- 
- gle Voucher, if the Recovery is antient, 
Surrender will be preſumed, not if modern 
Page 27, 28 

3. If the Perſon, to whom the antient Deed 
was made, has been in Poſſeſſion of the 
Lands contained in the Deed, ſuch Poſ- 
ſeſſion ſhall be preſumed to be under the 

- antient Deed, unleſs the contrary be proved 
97 

45 Preſumptions, what 5 
5. Are two-fold, violent or probable 157 
6. Violent Preſumption is when Circum- 
| ſtances are proved that neceſſarily attend 


the Fact , 


7. If a Man gives a Receipt for the laſt Rear, 
the former is preſumed to be paid, eſpe- 
cially if it be in full of all Demands; and 
if it be under his Hand and Seal, the Pre- 

ſumption is fo violent, that the Law ad- 

mits of no Proof to the contrary 157, 158 


Paincipal and Acceſſaty. See Net ; guilty 

in criminal Matters, under JTſlue, 6. 
1, All are Principals in Treſpaſs and Trea- 
. fon, but there are Acceſſaries in Felony 
„51, 3 208 


Pꝛivies. See 1 under Deeds, 2. 


Dꝛobablli 
The Nature of en * $0115 7 


Pꝛobate. See under Mill. 
Puter See under Deeds. 
Piĩohlbt. 
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Piꝛohibition. See under Writs. 
Pꝛomiſe. See under Action. 
P2oviſo. See Statutes, 5. 


n. ag See under Jfue. - 


Rape. See Witneſs; 


Raſure. See Deeds cancelled _ \ SO | 


Receſpt. Sce Pꝛeſumption. 
Receiver. See Law Mager, 2. 
Recital. See Deeds, 14. 


Records. See Copy, 1, 2, 3» 6, 7. Profert 
under Dleds, 11. Witneſs, 10. 


1. Records what Page 6. 


2. Are Authority beyond all Contradiction 7 
3. Why neceſſary to be lodged in a certain 
Place 7 
4. Where the Record is pleaded it muſt be 
tried on the Iſſue Nul ſiel Record, and it 
muſt. be brought /ub pede Sigilli «20 


5, _ where the Iſſue is upon a Fact, a 


Copy of the Record may be given imEvi- 
dence to ſupport the Fact 26 


6. Where the Record is Inducement. and 


not the Giſt of the Action, it muſt be 
given in Evidence 26 
7 Why the Proceedings in Chancery and the 
Rolls of the Court are not Records 48 


Recovery 3 th Preſumption, 
| 'F 12 Cot D, & 


2g 7: 2. 10 


W NN L-E; 


1. In an antient Recovery you need not | 
prove any Seiſin in the Tenant to the 


Præcipe, but muſt in a modern Page 27 
2. Tenant for Life, Remainder in Tail, if 


they join in a Recovery with ſingle Vouch- 


er, that will not bar the Tail; but if they 
come in as Vouchees in the double Vouch- 
er, he in Remainder will be barred 28 


RefTorp- Sec Entzp, under Not guilty in 


Eje@ament, under Jff ue, 4s: 


Regiſter. See Inditment. 
I, The Regiſter or a Copy good Evidence 


24 


. . The Original of the Regiſter \ 75 


Relation. 


Relation being the Act of Law, ſhall do no 

Man an Infury 25 21), 236 
Relations. See TUſtnefs, 30. 

Releaſe, See Nu! tiel Tort, &c. under Ilſ- 

ſue, 1. Nil debet, under Iſſue, 10. Pro- 

fert, under Deeds, 16. | 
- Rematfnver. See under Eſtate. 


Vent. See . eager, 3. Preſumnp- 
ttlon. 7 

1. If the Leſſor enter into Part, the whole 

Rent is ſuſpended, and thall not be ap- 


| portioned 279, 280 
2. If a Stranger evict the Leſſee of Part, the 
Rent muſt be apportioned - 280 


3. On the Plea of Kjens Arrear or Levy per 
Diſtreſs, Ne ungue ſei is not good Evi- 


dence + 281 


Rever- 
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| Reverſion. See UerdiX, 10, 11, 1. 
KRevivoz. Sce under Pill. 


9 % ” 4 . # — 4 8. * 
Datiskaction. See Debt. 
Scire kacias. See under Irxlt. 
Scrivener. See Payment, 2. 
Seal. Se Deeds cancelled, under Deeds. 
6, 7, 8, 9, 10. Non eſt fa. under Iſſu. 
8 I 3, I 4, 17. Exemplification, 2. Copy. 
» 47 5 | 1 
I. Why Things under Seal are to be deli- 
vered to and carried off by the Jury, but 
not fworn Copies or other Writings Page 
; | | 18 
2 The Invention of Sealing 19, 80 
3. Seals of publick Credit are full Evidence 
im themſelves, but Seals of private Credit 
are no Evidence but by an Oath concur- 
ring to their Credibility * |. "S020 
4, No Man ſhall be allowed to contradict 
what appears under his Hand and Seal 


1 73»074 


- Seflin. See Recovery Common. 
Sentence. See Court Spiritual. :. 
Sheriff. See Statutes, 10. Writ, 2. 


Statutes. See Gold, &c. 1, 2. Mit- 


1. Acts of Parliament, what | 10 
2. Either general or private 10, 43 


3. Why on general Acts the printed Statute 
is Evidence, but on private not, but they 

' muſt be proved by a Copy 10, 11, 12 
4. Qu. If an Information or Action is brought 
- + | """"__ 
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Statutes. | 
on a penal Statute, and there is another 

Statute that exempts or diſcharges the De- 
fendant from the Penalty, it ought to be 
pleaded, and cannot be given in Evidence 
on the General Iſſue Page 11 


5. A ſaving Proviſo in any Act may be 


given in Evidence if it is Matter of Fact, 
but muſt be pleaded if it is a Point of 
a .* | 1 12 


6. A general AR i is taken Notice of by the 


Judges or Jury without being pleaded, 
but not a particular Act a 40 


7. But a private Act may be given in Evi- 


dence, if it relates to the der though not 
pleaded 41 


8. But both publick and private Statutes 


muſt be pleaded, where they make void 
any Solemnities 42 
9. So that the Stat. of Eli. touching Uſuri. 
ous Contracts, though a general Law, muſt 
be pleaded, and cannot be given in Evi- 


dence 43 
10. And the 23 H. 6, chap. 10. of Sheriffs 
3 43 


1. Why in an Attaint a particular Act can- 
yes: be given in Evidence, that was not 
given to the Petit Jury, but a general 75 
may 

12. A Law which concerns the King, or al 
the Lords is a general Law 
13. A Law which concerns the Thinpord 


Lords is private 45 
14. What relates to all Officers is general; 
to particular Officers, particular 40 


15, What 


Statutes. 

15. What relates to all Spiritual Perſons or 
all Trades, is general; to one Set or Kind 
of Trades, particular Page 46 

16. A Law relating to ſome Counties or 
Pariſhes is ſpecial; but though the Matter 
be never ſo ſpecial, if it relates 22 to 
all, it is a general Law 46 

17, Stat. of Winton. See Witneſs, 20. 

18. 3 H. 7. againſt ſtealing Women. See 
Witneſs, 33. 

19. 1 William 3. c. 8. Witneſſes Oath ad- 
mitted againſt the King in Treaſon, See 
(Ulitnels, 61, 62. 

20 Statute for amending of the Law See 
Solvit ad diem, under Iſſue, 10. 

21. Statute of Feofails. See Iſſue, 1 

22. 21 Jac. 1. c. 16. of Limitations 2 Ac- 
tions. See Non aſſump, infra, Ge. * 
Ifſue. 

23. Statute of Merton. See Coꝛn. 4. 

24. 7. Jac. 1. c. 5. See Not guilty in Treſ- 
' paſs, under Jfſue, 12. 

25. 21 Fac. 1. c. 27. againſt Murder of Baſ- 
. tards. See Not guilty in Crimings Matters, 
under Iſſue. 7. 

26, 1 Jac. 1. c. 8. of Stabbing. See Not 
guilty in criminal Matters, under Iſſue. 8. 

27. 18 Eliz. c. 3. of ue See Mit⸗- 

a nels, 53. 

Summons. See "Witneſs, 52. 
1. If a Summons is not proved by two Wit- 
neſſes, the Defendant may wage his Law 
of Non-ſummons 181, 152; 154 


Surrender. See Told. uten. 2. Copp · 
| Survey. 


| Why reckoned but one Day - 


" - x Molliter manus in peſrit; the Juſtification 


N 
5 
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Survey. See Evidence, 11. 12, 


| E il debet, under Iſſue, | 


76 11 mn 


rat - Cenre See e n 
Term. | 


Page 92 
Tervler. Ser Evidence, 11. 
Timber. See Lo fecit Valum, under 
g... 
Time. Ser F elonp. Not guilty i is ine, 
Matters, under. SECS: 

Title. Sec Ejetineiit, 7 Tille, &c. vn- 
cer Not guilty in Ejeftment, under Iſſue. 

Treaſon. Sce under Pꝛincipal, &c. 
itneſs. 31, 54, 61, 62. 

1. The Wile is not bound to diſcover Trea- 
ſon of her Huſband, bur the Son is of the 
Et | IN | I 33 

l. 

r. When the Aden 18 upon 2 Tort, ore 
may be found Guilty, and the reſt acquit- 
ted; but when upon a Contract, all . 
none mult be found Debtors; 25 

Tretpaſs. Sec Law Wager: Net => 
in eg. under Iſſuce Puncipal, &c. 
Wo guilty in Trover, under Ifſue, 11. 
2 &c. 4. Ger vid. 3. Witnels, 

rit. 2 
= and Battery, See eWitnefs, 12. 

1. Ireſpaſs of Afﬀault and Wounding, the 
e pleads Non cal. as to the Vi & 
armis, and as to the A ſſault he juſtifies hy 


Mall 
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Treſpaſs. 
ſhall be firſt- tried; but if the Ive bed 
been to the Wounding, then that might 
have been firſt tried 5 
2. The Defendant ought toplead Son A ault, 
4. 71 cannot give it in Evidence 2 
That the Plaintiff bent his Fiſt at him, or 
. he laid his Hand to his Sword, is 
Proof of an A ſſault 253 
4. But if he did fo with this Declaration, 
ä that, were it not Aſſizes Time, he would 
tell the Plaintiff more of his Mind, it is 
no Affault | 253 
5. If a Man punch another wich his Elbow, 
in earneſt Diſcourſe, tis no Aſſault 253 


Trial. See Anſwer, under Court of Chan- 
cery. 9. 
1. The Original of al Trials 4 
2, No oils Trial by the Common Low 
2 
3. When you given in Evidence any WE. 
at a former Trial, it muſt be between the 
ſame Parties 30 
4. What a Man himſelf that is living ſaid 
in Diſcourſe may, but what he has ſworn 
at one Trial cannot be given in Evidence 
at another Trial to ſupport him; but if 
it is different from what he fore at the 
other, tis good Evidence as to his D. 
credit ; 68, 99 
See Evidence, 15, 16. 

If the Indictment be given in Evidence 
for the Priſoner, and the Oath of a Per- 
ſon deceaſed, the Account of that Oath 

muſt be 1 Oath 69 


6. On 
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6. on an Information of Perjury on a Trial 
In Ejectment, one was produced, to prove 
the Perjury, to prove what a Perſon de- 


ceaſed ſwore at the former Trial in Eject- 
ment Page 69, 70 


Trover and Converſion. See No/ guilly 
in Trover, under Iſſue. 

1. If a Man takes my Horſe and rides him, 
I may have an Action of Trover, though 
he redeliver him 260 

2. Goods delivered to a common Carrier are 
ſtolen; I cannot maintain Trover; but an 
Action on the Cuſtom of England 260, 

261 

3. If the 8 Pr takes Beds, this is 

no Converſion to his Uſe, but to the King's 
261 

4. If a Man recovers in Treſpaſs, he cannot 

bring Trover ; but if Judgment is given 
againſt him in Treſpaſs, he may afterwards 
maintain Trover 263, 204 


CTruſt. See Entry, 7. Witneſs, 4, 8. 


Tythe, Bodus. See Nil debet, under I- 
ue, 13 Evidence, 10. Entry, under 
Not. guilty in Witnet under Iſſue, 4. 


Gerdi. 16. itneſs, 21. 


V. 
Gerdi. See Non 75 ns under Jue, 22, 


1. If a verdict be bad on the ſame Point, 
and between the ſame Parties, it may be 
given in Evidence, though the Trial was 


not had for the ſame Lands 3%. 29 
2, Why 
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Qerdif. 
2. Why one not Party to the Trial ought 
not to be bound by the Verdict Page 30 
3. When a Verdict in an Ejectment or Treſ- 
paſs is founded only on the Parties own 
Oath, it may not be given in Evidence on an 
Action brought for the ſame Treſpaſs; but 
when it is founded on other Evidence, be- 
AN the Party's own Oath, it may 30 31, 
In an Appeal, the Verdic on the Indict- 
9 and what a Perſon deceaſed ſwore 
at the Trial, cannot be given in Evidence 
31, 32 
* Why a Verdict in a criminal Caſe cannot 
be given in Evidence in a civil one 31, 32 
6. If a Verdict be given in Evidence againſt 
the Defendant on the ſame Point, though 
another Part were Plaintiff; yet in ſome 
Caſes it may be good "2 
7. In an Ejectment againſt ſeveral, the Ver- 
dict againſt one cannot be given in Evi- 
dence againſt the reſt " 3-08 


8. But if a Man convicted of having two 


Wives dies, and the ſecond Wife claims 
Dower, the Verdict cannot be given in 
Evidence; but the Queſtion being, whe- 
ther the Marriage be lawful or not, the 
Writ muſt go to the Biſnop; but the Ver- 

dict may be made an Exhibit in the To” 
before the Biſhop | 
9. Nobody can take Benefit by a Verdict — 
had not been prejudiced by it, had it gone 
contrary 33, 34 
10. If a Termor for Years recovers againſt 
B. the Reverſioner may give this Verdict 
in Evidence 33» 3+ 
11. Te- 
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Qerdit. 1 2 
11. Tenant for Life, the Reverſioner in Fee, 
B. brings an Eje&ment againſt Tenant for 
Life, and a Verdict is given againſt B. 
Qu. if the Remainder Man may give this 
in Evidence againſt B. - "| Page 34 
12. But a Perſon that has no Prejudice by 
a Verdict, cannot give it in Evidence, tho 
his Title turns on the fame Point 
13. If A. prefers a'Bill againſt B. and 8. 
again C. and D. for the ſame Matrer, and 
a Trial is direded, the Depoſitions in the 
Cauſe between A. and B. cannot be given 
in Evidence 34 
14. A. Leſſre of B. brings an Ejectment 
againſt D. and the Verdict goes for the 
Defendant, this is Evidence againſt B. 34, 


35 
15. But a Verdict againſt Tenant for Life is 
no Evidence againſt the Reverſioner 35 
16. Qu. whether an ancient Verdict in Prehi- 
bition, where the Cuſtom of Tithing 1s 


ſet out, is Evidence againſt another Pa- 
riſhioner not Pty to che Vedi, nor had 
the Lands in Queſtion. „ 
17. If a Verdict be given againſt J. S. and then 
Judgment were arreſted, and then J. S. 
aliens to J. N. Qu. if this Verdict may be 
given in Evidence againſt J. V. 36 
18. In an Information, if the King withdraw 
a Juror, on a ſecond Information you can- 
not give in Evidence that the Jury were 
agreed on their Verdict, but you may 
againft the Alienee of the Crown” 37 


Goid 


* 
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cod. and Aoldable. See Non of fn. 


under Iſſue, 12, 14. Deeds cancelled, under 
Deeds, 2, 3, 4, 5, 9, 10. Statutes, 8. 
1. Acts of Parliament that make vaid any 
- Solemnities, do not make them meer Nul- 
- litjes, but only voidable by the Parties pre- 
jucdiced Page 43 
2. So a Fine is made void by Weſtminſter 2. 
c. 1, and a Recovery by a Wife with ſe- 
cond Huſband by 11 H. 7. yet ate con- 


ſtrued to be only voidable 44 
3. The Contract of an Infant is not void, 
but voidable | 184. 


4, A Wife may make a Leaſe of her q w 
Land, and this is only voidahle; but iPſhe 
do it by Attorney the Leafe is void 208 


Coluntary, See Fraudulent Settlement, un- 
der Fraud, &c. 3. 


Aſury. See Statutes, 9. Witnefs, 13 


Wager. See under L. ab Mager. 
Maxrant. See CAlrit, 2, 3. 

I. A Stranger is not bound to execute the 
Warrant of a Juſtice of Peace, but an Of- 
ficer only; hut he may juſtify as Servant 
to the Juſtice 254 

2. A Conſtable is not compellable to execute 

a Warrant out of his own Liberty; but he 
may execute any Warrant wherethe Juſtice 


has Commiſſion 254 

Warranty. _—_— aſſumpft, under J[- 
| | ue, 7: 

A a Waſte 
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Matte. See Leaſe, 4. Nullum fecit vaſtum, 


under Iſſue. 


cum and Cettament. See Copy, 13 
Copphold. Court Spiritual, 3. pra- 
_ under (Ill, &c. 2. (Uhitneſs, 1 5, 


1. If a Man deviſe Lands by Force of the 
Statute of Wills, or by C ubm, the Pro- 
bate of the Will cannot be given in Evi- 


dence Page 51. 
2. The Way of authenticating Wills by the 
Civil and Feudal Law 71 


3- The Ledger is Evidence to provea Rela- 
tion between Father and Son by the Fa- 
ther's Will, but not the Copy of it, 72 
4. A Will that has partly the Form of a Will, 
and partly of a Deed, ny be given in 
Evidence as a Will 74 
5. If one Witneſs prove that the other two 
were there preſent, and ſigned the Will 
with him, this is good Proof according to 


the/Statute 103 
Probate. 

1. The Probate under Seal is good Evidence 

as to the Perſonal Eſtate 72 


2. But where a Perſon in Ejectment would 
prove the Relation of Father and Son by 
his Father's Will, he muſt have the origi- 
nal Will, and not the Probate only 72 

3. The adverſe Party may give in Evidence 
that the Probate was forged, or obtained 
by Surpriſe Hs 73 


Witneſs 


The TABLE. 
CUiftneſs. See Trial, 4, 5, 6. (Mill. 
Kc. 1, f. Summons. Examinations 


befoze a Cozoner. Commiſion. 4 


ſwer, under Court of Chancery, 9. 
8 Perſons are excluded from Atteſtation for 


want of Integrity and Diſcernment Page 
11 

2. Witneſſes intereſted, Perſons e 

© - Infidels and Excommunicats, areexcluded 

for want of Integrity 119, 135, 136, 139, 
140, 142, 14 

3. No Man can be a Witneſs for himſelf, 

but be is the beſt Witneſs againſt himſelf 


11 

4. A naked Truſt does not exclude a Man 
from being a Witneſs | 120 

5. A Guardian in Socage may be ſworn for 
his Ward 120 

6. If an Infant brings an Action by Guardian 
he cannot be a Witneſs 2 


7. An Executor is a good Evidence in a 
Cauſe relating to a Will, where he is not 
a reſiduary Legaten 120 
8. Neither the Truſtee nor Ceftuy que Truſt of 
a Freehold is a good Witneſs to prove the 


Title 121 
9. Tenant at Will may prove Livery of Seiſin 
in the Leſſor 121 


10. A Scire facias to avoid a Patent, it is no 
Exception to a Witneſs that he is 
„Hep wy to the Perſon who would avoid it, 
becauſe the Scire facias being inthe King's 
Name, it cannot be preſumed contrary to 
the Record that the Intereſt is in another, 
122 
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11. It is no good Exception to a Witneſs that 


he has Common per cauſe de vicinage or Shack 


in the Lands in Queſtion Page 122 
12, In all publick Proſecutions the Party in- 


iured may be a Witneſs where there is no 
private Advantage to himſelf, as on an In- 


formation of Aſſault and Battery 123 
1.3. But if there ariſe any private Advantage 


to the Proſecutor, he cannot be a Witneſs, 
as on an Information of Forgery, or on the 
Statute of Uſury and Perjury 123, 124 


14. In an Information of a Cheat for obtain- 


ing a Judgment, the Wife of the Party 


and the Party impoſed on were allowed to 
be Evidence 124, 125 
15. If the Obligee deviſes the Debt to the 
Obligor, and the Executor delivers up the 
Bond cancelled, the Obligor is a good Wit- 
neſs to prove the Teſtator campos 225 
16. But the Mortgagor in ſuch a Caſe would 
not, though the Mortgage Deed was can- 
celled | 125 
17. If the Men of one Country, City, Hun- 
dred, Town, Corporation or Pariſh, are 
Evidence as to the Rights of ſuch *. 

| 12 
18. On an Indictment for not repairing a 
Bridge, the Men of the Country are Evi- 
dence whether it be in Repair or not 126 
19. But not in a Caſe relating to the Bounds 
of a County carried on at a County — 

| | . os 


20, If 


againſt whom the Judgment was obtained 
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itneſs. 3 
20. If the Hundred be ſued on the Statute 
of Vinton, none of the Hundred can be 
a Witneſs Bb Page 127 
21. The Inhabitants of a Pariſh cannot be 
Witneſſes in Relation to Common or the 
Modus decimandi | a 
22. The Inhabitants or Freemen of a Co 
ration are Witneſſes to a Thing relating to 
the Publick, where their private Fortune 
is not concerned 127 
23. In an Action on the Caſe by the Mayor, 
Sc. concerning the Water-Bailage, a Free- 
man of London may be a Witneſs 127 
24. Where a Statute Law would receive no 
Execution unleſs a Party intereſted were a 
Witneſs, there he muſt be allowed. 128 
25. Qu. If this Rule will extend to Bye- 
Laws z 129 
26. The Plaintiff or Defendant cannot regu- 
larly be a Witneſs in their own Cauſe, but 
one arbitrarily made a Defendant is a good 
Witneſs "mow 
27. The Court would not allow the Evidence 
of a Witneſs who has Part of the Lands, 
and ſells after he is ſummoned or had No- 
tice of the Trial 130 
28, In an Action of Treſpaſs againſt two, 
when one may be a Witneſs for the other 
„ 
29. Informations of Peyury againſt A. B. 
and C. on their Depoſitions in Chancery 
to the ſame Point; on the Trial of A. B. 
and C. may be Witneſſes 132 
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30. The Huſband and Wife cannot be Wit- 


neſſſes for or againſt each other; but no 


other Relation is excluded Page 133 
31 In High Treaſon the Wife may be a 


Witneſs againſt her Huſband 133 
32. Qu. In caſe of a Rape | 134 


33. A Wife de fafio may be an Evidence 
againſt her Huſband indifted on the 
3 Hl. 7. 134, 135 


34. Wife Witneſs to prove Goods delivered 


on her Huſband's Credit 135 Marg. 
35. Declaration of Wife Evidence againſt her 
Huſband in a Cauſe for nurſing a Child 
1 | 133 in Marg. 
36, Wife Evidence againſt her Huſband on 
an Indictment for aſſaulting her 137 in 
5 | Marg. 
37. A. marries B. and after with C. an Heir- 
eſs, and by her has Iſſue D. on Queſtion 
between D. and the collateral Heir of C. 
Qu. if B. if a good Witneſs to prove ſhe 

. was married to J. 135 
38. An Attorney, Counſel or Solicitor, may 
de examined to what he knew before his 
| Retainer, not to any thing imparted to 
him after 1 136 
39. One a Party to the Crime may be Wit- 
neſs, though it leſſens his Credit 136, 137 
40. What Crimes ſo blemiſh the Reputation 
as to render a Man unfit to be a Witneſs 


: 4 B a ; - I 39. c. 
41. In what Caſes one ſet on the Pillory may 
be a Witneſs, in what not 140, 141 


42. If a Perſon, guilty of thoſe Crimes by 


which 
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Witneſs. 
which Credit 1s loſt, is pardoned, he may 


be a Witneſs Page 141 
43. Qu. the Difference between the King's 
and a Statute Pardon 141 


44. If the King pardons one tried for Per- 


jury at the Common Law, he may be a 
Witneſs; but not if indicted on the Sta- 


rute ; 141, 142 


45. An Indictment of Perjury, and a Verdict, 
but no Judgment, the Traverſer may be a 
Witneſs 142 

46. Jews may be Witneſſes by our, though 

not by Civil Law 143 

47. Perſons outlawed may be Witneſſes 

143, 144 

48. Ideots, Madmen and Children are ex- 

cluded from Teſtimony 

49. There is no Time fixed, wherein Chil: 
dren are to be excluded, but the Senſe of 
their Evidence is to appear from the Que- 
ſtions propounded to them I44 

50 A Witneſs produced muſt firſt be exa- 
mined on the Part of the Producer, and 
then the other Side may examine him 145 

51. The Oath of one Witneſs is good 145 


52. What will ſet aſide his Credit 147 
| 53. What will render his Teſtimony doubt- 
ful 147 


54. Of the Credibility of two Witneſſes, 
where they agree in every Circumſtance, 
and where they diſagree in Circumſtances, 


149 


55, Full Evidence of two Witneſſes is neceſ- | 


| ſary, where the Trial is by Witneſſes only, 
as in Caſe of a Summons 1n a real Action 


an 
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Witneſs. 


in Chancery to contradict an Anſwer; and 

to every overt Act of Treaſon Page 151, 
152 

55. Two Witneſs were required in caſe of 
Hereſy 153 
57. In Treaſon for counterfeiting the King's 
Coin, one Witneſs is ſufficient 153 
58. On the 18th of Eliz. the Mother only of 
a Baſtard is allowed Evidence of the re- 

' puted Fathe x, though the Trial is by Wit- 
neſſes 153 
$9. If Men's Swearing can be reconciled, 
ſuch Interpretation ſhall be put, as ſhall 
make the Witneſſes agree 153, 154 
60. One affirmative Witneſs countervails 7 
Proof of ſeveral negative . 
61. The Credit as well as Number of Wits 
neſſes is to be conſidered + 154 
62, From whence the Credit of a Witneſs 
is to be judged, how ſupported, how de- 
ſtroyed 154, 155 
63. If Witneſſes are equal in Number and 
Credit, how they are judged of 155 
64. In Caſes of Felony or Treaſon no Wit- 
neſſes are ſworn againſt the King but are 
where there is only Judgment of Member 


156 
65. Pur this is altered as to Treaſon, by 
1 Ann. c. 9. 156 


66. Ionfidels, Perſons excommunicate, no Po- 
piſh Recuſant, can be Wirneſſes 143 


Words. See Conftruttion of Words. 
uit 
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CUrit. 
Scire facias. See (Uitneſs, 10. 


Elegit. See Profert under Deeds, Gs 


1. Whether the Entry of the Judgment Roll 


is good Evidence of an Elegit in an Eject- 
ment, or whether you muſt produce a 
Copy of the Writ of Elegit Page , 10 


Capfas. See Averment, Executoz, &c. 2. 
Piꝛohibition. See Uerdif#, 16. 
Writ to the Biſhop. See lerdit, 8. 


Writ. See Solvit ad diem, under Iſſue, 5, 

1. Where a Writ is only Inducement to the 
Action, you may prove it was taken out; 
but where it is the Giſt of the Action, you 
muſt have a Copy | 39 

2. In Treſpaſs againſt a Bailiff for taking 
Goods in Execution, on not guilty, you 
muſt give in Evidence not only the Judg- 


ment but the Writ of Execution; and 


ſhewing the Sheriff's Warrant on the Writ 
is not ſufficient „„ 
3. In an Action by an Attorney for his Fees, 
he may prove the Writ was taken out by 
a Warrant made by the Coroners on the 
Writ | 40 
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On account of Alterations in this Edition 
moſt of the Pages are thrown back three 
Numbers; but, through Inadvertence, 
ſome are left ſtanding in the Table as 
they were in the laſt Edition, particularly 
under the Article Corn, as likewiſe that 
of Entry; therefore the Reader is requeſt 
to refer three Numbers back, and he will 

find the Matter referred to. 


LAW BOOKS lately publiſhed. 


1. New Edition, corrected and greatly im- 
proved. Woop's CouprEAT Bopy of 


ConveYANCING in Theory and Practice, 3 Vols. 
Folio. | 


2 Reports of Caſes in the King's Bench from Eaſter 


Term the 12th, to Michaelmas Term the '14th, 
of his preſent Majeſty both incluſive, with ſome 
Special Caſes in Chancery and Common Pleas, 
within the ſame Period, by Capel Lofft Eſq; Folio. 
3 Notes of Caſes in Points of Practice, in the Com- 
mon Pleas, from Michaelmas 17 32. to Hilary Term 


1756 incluſive. The Second Edition corrected and 


improved, with a Continuation of Caſes to the End 
of the Reign of George II. by Henry Barnes. 4to. 


4 A Syſtem of Pleading; including a Tranſlation 


of The Doctrina Placitandi ; or the Art and Science 
of Pleading. - Originally written by Samſon Euer, 
Serjeant at Law, and now firſt tranſlated from the ob- 
ſolete Norman French. Shewing where, in what Caſes, 
and by what Perſons, Pleas, as well perſonal as mix- 
ed, may be properly pleaded ; with References to, 
and Extracts from, the moſt approved Writers on 
that Subject, carefully digeſted, under their proper 


Titles, and brought into one collective Point of View. 


Together with an Introduction, explaining the dif- 
ferent Terms made uſe of in the Proceedings of each 
reſpective Court. Quarto. By a Gentleman of the 
Middle Temple. 
5 Bacon's new Abridgement of the Law. 8g Vols. 
Folio, the third Edition. The 4th and 5th Vols. 
may be had ſeparate. 


6 Horſeman's Precedents in Conveyancing, 2 Vols. 


Folio, Third Edition. 
7 Wood's Inſtitute of the Laws of England. Fol. 
Tenth Edition, 


8 Jacob's 


"od 
8s. 38 


— 


lid 6{- OI 


= Jacob's New Law Dictionary; corrected and great- 

iy enlarged, by Ruffhead and Morgan. Folio. 

IM Niath Edition. | 

9 Modern Reports; or Modern bn Lov and 

* Equity; containing Caſes in King's Bench, en 

the 8th to the 12th of Geo, 2d; and Caſes in 

| al Chancery. This is cited as the 8th and gth Mo- 
| 4 dern. Folio. | 

25 10 Wottoni Leges Wallicæ Eecleſiaſticæ & Civiles; 
in Welch and Latin. Folio. 

w 11 Madox's Hiſtory and Antiquities of the Exche- 
quer of the Kings of England, from the Norman 
| Conqueſt, Second Edition 2 Vols, Quarto. 

12 Richandion's Attorney's Practice in the King's 

nch and Common Pleas. Four Vols, Octavo. 

13 The Attorney and Solicitor's compleat Aſſiſtant. 
2 Vols. Twelves. 

14 The Pocket Conveyancer. 2 Vols. Twelves, new 
Edition. 

15 Jacob's Compleat Court Keeper, or Land Stoward's 
Aſſiſtant, Octavo. Sixth Edition. 

16 The Under Sheriff, containing the Office and Duty 
of High Sheriffs, under Sheriffs, and Bailiffs, Octavo 


The following Pieces by the late Lord Chief Baron. 
Gilbert, 


17 The Law of Executions, with the Hiſtory and 
Practice of the King's Bench. O&avo, 
18 The Hiſtory and Practice of the Court of Chan- 
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19 Cafes in Law and Equity, with two Treatiſes on 
the Action of Debt, and on the Conſtitucion of 
England. 


20 Precedents of Proceſs, and Writs in the King's 
Bench and Common Pleas, with Inſtructions for 
ſuing them out. 15. 64. 
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